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v. 
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brief for appellant. 


STATEMENT OF THE CASE. 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia, holding that the 
act of Congress approved February 13, 1911, entitled 
“An act to provide for the lading or unlading of 
vessels at night, the preliminary entry of vessels, 
and for other purposes,” as amended by the act of 
Congress approved February 7, 1920, does not apply 
to the examination of the baggage of passengers 
transported from Canada on trains running over the 
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lines of appellee's (plaintiff below) railroad and 
entering the United States at certain points on the 
Canadian border, between the hours of 5 p. m. and 
8 a. m., and on Sundays and holidays, and perpetually 
enjoining appellant (defendant below) from holding 
to the contrary and from directing, authorizing, or 
permitting collectors of customs of the United States 
at said border points, or any other officer, agent, 
or employee of the United States, to collect from 
appellee extra compensation, or any compensation 
whatever, for customs inspection services in connec¬ 
tion with the unlading, receiving, or examination of 
passengers' baggage entering the United States at 
said points upon appellee's trains between the hours 
and on the days aforesaid (R., p. 35). 

The appellee corporation filed a bill of complaint 
in the Supreme Court of the District of Columbia, 
alleging that it is a common carrier railroad engaged 
in the transportation of freight and passengers 
between the United States and Canada; that certain 
of its trains cross the international border at the 
points of Noyes, Minnesota, Portal, South Dakota, 
and Sault Sainte Marie, Michigan; that by the act of 
Congress entitled “ An act to amend an act entitled 
‘An act to provide for the lading or unlading of 
vessels at night, the preliminary entry of vessels, and 
for other purposes,' approved February 13, 1911," 
approved February 7, 1920, Congress amended sec¬ 
tion 5 of the said act of February 13, 1911, by 
authorizing the Secretary of the Treasury to fix a 
reasonable rate of extra compensation for overtime 


3 


services of inspectors of customs and other employees 

who might be required to remain on duty between 
5 p. m. and 8 a. m. or on Sundays or holidays, to 
perform services in connection with the lading or 
unlading of cargo, or in connection with the unlading, 
receiving, or examination of passengers’ baggage; 
that the appellant thereafter held that said act of 
February 7, 1920, applies to the examination of 
freight and the baggage of passengers transported 
from Canada over the lines of railroad entering the 
United States at all points on the Canadian border, 
including the aforesaid points of entry, and instructed 
the inspectors of customs at such points to collect 
compensation for such extra services rendered in the 
examination of baggage and freight entering the 
United States between the hours and on the days 
aforesaid; that said collectors of customs have sent 
monthly bills therefor to the appellee, some of which 
bills the appellee has not paid; that appellant threat¬ 
ened to direct the collectors of customs at Portal, 
Noyes, and Sault Sainte Marie to refuse to examine 
the baggage of passengers entering the United States 
at said points upon appellee’s trains between the 
hours of 5 p. m. and 8. a. m. and on Sundays and 
holidays, and to refuse to permit appellee’s trains 
containing freight or baggage to enter the United 
States from Canada at said points, between the 
hours and on the days aforesaid, unless said bills 
were paid and unless future bills for like services 
were promptly paid; that the amount charged by 
appellant to appellee for said extra compensation 
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during the eleven months ending March 31, 1921, is 
$7,563; that the aforesaid construction placed by the 
appellant upon said acts of Congress is unlawful and 
unwarranted, and that his threats to interfere with 
appellee’s trains, as aforesaid, likewise are unlawful; 
that unless appellant be enjoined from executing 
said threats, appellee will suffer great financial loss 
as well as irreparable injury to its business. The 
bill prays injunctive relief against the appellant. 
(R., pp. 1-6.) 

A rule to show cause on said bill was served upon 
appellant May 16, 1921. (R., p. 23.) 

In answer to the bill of complaint appellant ad¬ 
mitted substantially the several allegations of fact 
contained in said bill, and further stated that he had 
fixed rates of extra compensation to be paid to 
inspectors of customs and other customs employees, 
for services in connection with the examination of 
the baggage of passengers entering the United States, 
only as provided by the aforesaid acts of Congress 
and in pursuance of sections 161, 3097, and 3100 of 
the Revised Statutes of the United States, and that 
he had directed the collectors of customs at the points 
of Portal, Noyes, and Sault Sainte Marie to collect 
from appellee such extra compensation for the serv¬ 
ices of inspectors and other customs employees en¬ 
gaged in the examination of the baggage of passen¬ 
gers upon trains operated by the appellee, and forth¬ 
with to pay over the same to the inspectors and 
customs employees entitled thereto. He further 
stated that prior to the passage of the act of Februray 
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7, 1920, the provisions of the act of February 13, 
1911, as to extra compensation to be paid to customs 
employees in connection with the lading and unlading 
of cargo at night and on Sundays and holidays were 
enforced against carriers engaged as is appellee in 
the transportation of dutiable merchandise in relation 
to the lading and unlading of cargo other than the 
baggage of passengers, and that the appellee was 
then under bond to pay such charges. The answer 
concluded with a prayer to discharge the rule and 
dismiss the bill (R., pp. 23-26). 

The court, after a hearing on bill and answer, 
signed a decree enjoining the appellant in sub¬ 
stance as aforesaid (R., p. 35), from which decree 
the appellant took an appeal to this court. 

the law. 

Section 161, R. S. U. S.: 

The head of each Department is authorized 
to prescribe regulations, not inconsistent with 
law, for the government of his Department, 
the conduct of its officers and clerks, the 
distribution and performance of its business, 
and the custody, use, and preservation of the 
records, papers, and property appertaining 
to it. 

Section 238, United States Compiled Statutes, 
1918 (27 Stat. 715, 30 Stat. 316): 

Hereafter it shall be the duty of the heads 
of the several Executive Departments, in 
the interest of the public service, to require 
of all clerks and other employees, of what- 
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ever grade or class, in their respective Depart¬ 
ments, not less than seven hours of labor 
each day, except Sundays and days declared 
public holidays by law or Executive order: 
Provided, the heads of the Departments may, 
by special order, stating the reason, further 
extend the hours of any clerk or employee in 
their Departments, respectively; but in case 
of an extension it shall be without additional 
compensation: * * *. 

Section 2766, R. S. U. S.: 

The word “merchandise,” as used in this 
Title, may include goods, wares, and chattels 
of every description capable of being im¬ 
ported. 

Section 2767, R. S. U. S.: 

The word “port,” as used in this Title, 
may include any place from which merchan¬ 
dise can be shipped for importation, or at 
which merchandise can be imported. 

Section 5563, United States Compiled Statutes, 
1918: 

Except as authorized by the preceding sec¬ 
tion, no merchandise brought in any vessel 
from any foreign port shall be unladen or 
delivered from such vessel within the United 
States but in open day—that is to say, be¬ 
tween the rising and the setting of the sun— 
except by special license from the collector of 
the port, and naval officer of the same, where 
there is one, for that purpose, nor at any 
time without a permit from the collector, and 
naval officer, if any, for such unlading or de- 
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livery (R. S. Sec. 2872, amended June 26,1884, 
c. 121, #25, 23 Stat. 59). 

Section 3097, R. S. U. S.: 

All vessels, boats, rafts, and carriages, of 
what kind soever, arriving in such districts, on 
the northern and northwestern frontiers, con¬ 
taining merchandise subject to duties, on 
being imported into any port of the United 
States, shall be reported to the collector, or 
other chief officer of the customs at the port 
of entry in the district into which it shall be so 
imported; and such merchandise shall be ac¬ 
companied with like manifests, and like en¬ 
tries shall be made, by the persons having 
charge of any such vessels, boats, rafts, and 
carriages, and by the owners or consignees of 
the merchandise laden on board the same; 
and the powers and duties of the officers of 
the customs shall be exercised and discharged 
in the districts last mentioned, in like manner 
as is prescribed in respect to merchandise im¬ 
ported in vessels from the sea; and generally, 
all such importations shall be subject to like 
regulations, penalties, and forfeitures as in 
other districts, except as is hereinafter 
specially provided. 

Section 3098, R. S. U. S.: 

The master of any vessel, except registered 
vessels, and every person having charge of any 
boat, canoe, or raft, and the conductor or 
driver of any carriage or sleigh, and every 
other person, coming from any foreign terri¬ 
tory adjacent to the United States into the 
United States, with merchandise subject to 
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duty, shall deliver, immediately upon his 
arrival within the United States, a manifest 
of the cargo or loading of such vessel, boat, 
canoe, raft, carriage, or sleigh, or of the mer¬ 
chandise so brought from such foreign terri¬ 
tory, at the office of any collector or deputy 
collector which shall be nearest to the boundary¬ 
line, or nearest to the road or waters by which 
such merchandise is brought; and every such 
manifest shall be verified by the oath of such 
person delivering the same; which oath shall 
be taken before such collector or deputy col¬ 
lector; and such oath shall state that such 
manifest contains a full, just, and true account 
of the kinds, quantities, and values of all the 
merchandise so brought from such foreign 
territory. 

Sec. 5812, United States Compiled Statutes, 1918: 

Inspection of merchandise—All merchan¬ 
dise, and all baggage and effects of passen¬ 
gers, and all other articles imported into the 
United States from any contiguous foreign 
country, except as hereafter provided, as well 
as the vessels, cars, and other vehicles and 
envelopes in which the same shall be im¬ 
ported, shall be unladen in the presence of, 
and be inspected by, an inspector or other 
officer of the customs, at the first port of 
entry or custom-house in the United States 
where the same shall arrive; and to enable 
the proper officer thoroughly to discharge this 
duty, he may require the owner or his agent, 
or other person, having charge or possession 
of any trunk, traveling-bag, or sack, valise, or 




other envelope, or of any closed vessel, car, 
or other vehicle, to open the same, or to de¬ 
liver to him the proper key. (R. S. #3100, 
amended, Feb. 18, 1875, c. 80, #1,18 Stat. 319, 
and Feb. 27, 1877, c. 69, #1, 19 Stat. 248.) 

Section 5559, United States Compiled Statutes 
1918: 

License to lade or unlade at night —Upon 
arrival at any port in the United States of any 
vessel or other conveyance from a foreign port 
or place, either directly or by way of another 
port in the United States, or upon such arrival 
from another port in the United States of any 
vessel or other conveyance belonging to a line 
designated by the Secretary of the Treasury as 
a common carrier of bonded merchandise, and, 
after due report and entry of such vessel in 
accordance with existing law or due report, 
under such regulations as the Secretary of the 
Treasury may prescribe, of the arrival of such 
other conveyances, the collector of customs, 
with the concurrence of the naval officer at 
ports where there is a naval officer, shall grant, 
upon proper application therefor, a special 
license to lade or unlade the cargo of any such 
vessel or other conveyance at night; that is to 
say, between sunset and sunrise. (Feb. 13, 
1911, c. 46, #1, 36 Stat. 899.) 

Section 5571, U. S. Compiled Statutes 1918: 

Compensation for night service; boarding 
officers may administer oaths—The Secretary 
of the Treasury shall fix a reasonable rate of 
extra compensation for night services of in¬ 
spectors, storekeepers, weighers, and other cus- 


10 


toms officers and employees in connection with 
the lading or unlading of cargo at night, or the 
lading at night of cargo or merchandise for 
transportation in bond or for exportation in 
bond, or for the exportation with benefit of 
drawback, but such rate of compensation shall 
not exceed an amount equal to double the rate 
of compensation allowed to each such officer or 
employee for like services rendered by day, the 
said extra compensation to be paid by the 
master, owner, agent, or consignee of such ves¬ 
sel or other conveyance, whenever such special 
license or permit for immediate lading or un¬ 
lading or for lading or unlading at night or on 
Sundays or holidays shall be granted, to the 
collector of customs, who shall pay the same 
to the several customs officers and employees 
entitled thereto according to the rates fixed 
therefor by the Secretary of the Treasury. 
Customs officers acting as boarding officers, 
and any customs officer who may be designated 
for that purpose by the collector of customs, 
are hereby authorized to administer the oath 
or affirmation herein provided for, and such 
boarding officers shall be allowed extra com¬ 
pensation for services in boarding vessels at 
night or on Sundays or holidays—at the rate 
prescribed by the Secretary of the Treasury as 
herein provided, the said extra compensation 
to be paid by the master, owner, agent, or con¬ 
signee of such vessels. (Feb. 13, 1911, c. 46, 
#5, 36 Stat. 901.) 

41 Stat. 402: 

An act to amend an act entitled “An Act to provide 
for the lading or unlading of vessels at night, the 
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preliminary entry of vessels, and for other pur¬ 
poses,” approved February 13, 1911. 

Be it enacted by the Senate and House of 
Representatives of the United States of America 
in Congress assembled f That section 5 of an 
Act entitled “An Act to provide for the lading 
or unlading of vessels at night, the preliminary 
entry of vessels, and for other purposes,” ap¬ 
proved February 13, 1911, be, and is hereby, 
amended to read as follows: 

“Sec. 5. That the Secretary of the Treas¬ 
ury shall fix a reasonable rate of extra com¬ 
pensation for overtime services of inspectors, 
storekeepers, weighers, and other customs 
officers and employees who may be required 
to remain on duty between the hours of five 
o' clock post-meridian and eight o’clock ante¬ 
meridian, or on Sundays or holidays, to per¬ 
form services in connection with the lading or 
unlading of cargo, or the lading of cargo or 
merchandise for transportation in bond or for 
exportation in bond or for exportation with 
benefit of drawback, or in connection with the 
receiving or delivery of cargo on or from the 
wharf, or in connection with the unlading, 
receiving, or examination of passengers’ bag¬ 
gage, such rates to be fixed on the basis of one- 
half day’s additional pay for each two hours 
or fraction thereof of at least one hour that the 
overtime extends beyond five o’clock post¬ 
meridian (but not to exceed two and one-half 
days’ pay for the full period from five o’clock 
postmeridian to eight o’clock antemeridian), 
and two additional days’ pay for Sunday or 
holiday duty. The said extra compensation 
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shall be paid by the master, owner, agent, or 
consignee of such vessel or other conveyance 
whenever such special license or permit for 
immediate lading or unlading or for lading or 
unlading at night or on Sundays or holidays 
shall be granted to the collector of customs, 
who shall pay the same to the several customs 
officers and employees entitled thereto accord¬ 
ing to the rates fixed therefor by the Secretary 
of the Treasury: Provided , That such extra 
compensation shall Ipe paid if such officers or 
employees have been ordered to report for 
duty and have so reported, whether the actual 
lading, unlading, receiving, delivery, or exami¬ 
nation takes place or not. Customs officers 
acting as boarding officers and any customs 
officer who may be designated for that pur¬ 
pose by the collector of customs are hereby 
authorized to administer the oath or affirma¬ 
tion herein provided for, and such boarding 
officers shall be allowed extra compensation 
for services in boarding vessels at night or on 
Sundays or holidays at the rates prescribed 
by the Secretary of the Treasury as herein 
provided, the said extra compensation to be 
paid by the master, owner, agent, or consignee 
of such vessel: Provided further , That in those 
ports where customary working hours are 
other than those hereinabove mentioned, the 
collector of customs is vested with authority 
to regulate the hours of customs employees 
so as to agree with prevailing working hours 
in said ports, but nothing contained in this 
proviso shall be construed in any manner to 
affect or alter the length of a working day for 
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customs employees or the overtime pay herein 
fixed.” 

Approved, February 7, 1920. 

ASSIGNMENTS OF ERROR. 

Without discussing the assignments of error in 
detail, it is contended that the court erred in holding 
that the act of Congress approved February 13, 1911, 
entitled “An act to provide for the lading or 
unlading of vessels at night, the preliminary entry 
of vessels, and for other purposes,” as amended by 
the act of Congress approved February 7, 1920, does 
not apply to the examination of the baggage of 
passengers transported from Canada on trains running 
over the lines of railroad of appellee and entering the 
United States at the points of Noyes, Portal, and 
Sault Sainte Marie between the hours of 5 p. m. 
and 8 a. m. and on Sundays and holidays. 

ARGUMENT. 

It has long been the settled policy of the courts to 
refuse to review the act or acts of the head of one of 
the departments of the Government in matters 
involving the exercise of discretion by the head of 
such department. Where the head of such a depart¬ 
ment promulgates a regulation pursuant to an act of 
Congress, the courts will not interfere unless such 
regulation is plainly contrary to law. 

Keim v. United States , 177 U. S. 290. 

In the latter case, at page 293, the rule was well 
stated by Mr. Justice Brewer writing the opinion 
with a quotation from the opinion of Chief Justice 
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Taney in the case of Decatur v. Paulding , 14 Peters, 
497, 515, as follows: 

The court could not entertain an appeal 
from the decision of one of the Secretaries in 
order to revise his judgment in any case where 
the law authorized him to exercise discretion 
or judgment. Nor can it by mandamus act 
directly upon the officer and guide and con¬ 
trol his judgment or discretion in the matters 
committed to his care in the ordinary dis¬ 
charge of his official duties * * *. The 
interference of the courts with the performance 
of the ordinary duties of the executive depart¬ 
ments of the government would be productive 
of nothing but mischief; and we are quite sat¬ 
isfied that such a power was never intended to 
be given to them. 

See cases cited. 

U. S. ex rel. Dunlap v. Blacky 128 U. S. 40; 

U. S. ex rel. Redjield v. Windoniy 137 U. S. 

636; 

Boynton v. 13lain f 139 U. S. 306; 

U. S. v. SchurZy 102 U. S. 396. 

Regulations promulgated by the head of a depart¬ 
ment, pursuant to law, have the force and effect of 
law, and need not be promulgated in any set form 
or in writing. 

Boske v. Comingorey 177 U. S. 459. 

The cases of International Railway Co. v. Davidson, 
Collector of CustomSy 271 Fed. 313, and Niagara Falls 
International Bridge Co. v. Davidsony Collector of 
CustomSy 271 Fed. 316, both affirmed in the Circuit 
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Court of Appeals, Second Circuit, April 20, 1921, 273 
Fed. —, are directly in point in the controversy here. 

In the International Railway Company case an 
effort was made by the plaintiff to restrain the 
collector of customs at Niagara Falls from enforcing 
the same regulations of the Treasury Department 
that are involved in the case at bar. The District 
Court entered a decree and dismissed the plaintiffs 
bill for want of equity. The decree was affirmed 
on appeal, the court holding squarely that the 
regulations promulgated by the Secretary of the 
Treasury pursuant to the Act of February 7, 1920, 
amending section 5 of the act of February 13, 1911, 
had the force and effect of law, were reasonable 
and would not be interfered with by the courts. 
In this case the railway company contended that it 
was being compelled to pay for inspection of passen¬ 
gers' baggage carried by it across the border from 
Canada into the United States. In the instant case, 
the appellee makes a similar complaint and argues 
that such compulsion amounts to a taking of property 
without just compensation and without due process 
of law, and is therefore unconstitutional. The 
Circuit Court of Appeals brushed aside this conten¬ 
tion with the statement that the Government did 
not compel night inspection, but merely refused to 
maintain it unless the same were paid for. 

0 

The Secretary of the Treasury has the undoubted 
right under the law to fix the hours of the customs 
employees and to prescribe their duties, except where 
Congress has legislated with particularity on these 
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subjects. In the act of February 7, 1920, the hours 
of the customs inspectors are fixed from 8 a. m. to 
5 p. m., and the regulations objected to by the 
appellee here were made pursuant to this act of 
Congress. It is submitted that the appellee must 
observe the regulations of the Treasury Department 
with reference to bringing freight, passengers, or 
passengers’ baggage into the United States from 
contiguous territory, and so long as those regulations 
are not contrary to law the courts are powerless to 
interfere. It could not be questioned but that the 
Secretary of the Treasury would have the power to 
stop altogether the crossing of the border by freight 
or passenger-carrying conveyances at night if he 
deemed such a practice dangerous to the revenue. 
The Government is under no obligation to carriers 
to maintain forces of employees for the convenience 
of the carriers. The statute expressly requires a 
special permit for a carrier to bring into the United 
States, after the close of official hours, merchandise 
or passengers’ baggage. As a condition precedent 
to the granting of such special permit or privilege, 
the carrier is required to pay for the services of the 
Government inspectors who are required to perform 
the extra services after the close of the official day. 
How, then, can it be argued that such a regulation 
induces an unlawful taking of property or is arbi¬ 
trary and oppressive? 

Article 373 of the Customs Regulations of 1916 
requires the declaration, entry, and inspection of all 
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passengers’ baggage from contiguous foreign territory. 
This regulation is based upon the authority of Re¬ 
vised Statutes 3061-3062. Revised Statutes 3097 
makes applicable to importation from contiguous 
territory, by boat or by rail, all the provisions of law 
governing importations by sea from foreign and non¬ 
contiguous territory. Revised Statutes 3100, as 
amended (section 5812, Compiled Statutes 1918), 
requires the unlading and examination by an in¬ 
spector of customs of the baggage and effects of 
passengers at the first port of entry when coming 
from a contiguous country. Sections 2799-2805, 
Revised Statutes, require the entry of wearing ap¬ 
parel and personal baggage of persons arriving in the 
United States from foreign countries and prescribe 
the method of examination thereof. Section 3097, 
Revised Statutes, makes the provisions of sections 
2799-2805 applicable to contiguous territory. Sec¬ 
tions 2871-2873, Revised Statutes, require a special 
license to unlade cargoes after sunset, and the act of 
February 13, 1911, as amended by the act of Febru¬ 
ary 7, 1920, extends the provisions of sections 2871- 
2873, Revised Statutes, to rail carriers from contigu¬ 
ous countries. 

It is respectfully urged that the case of the Inter¬ 
national Railway Company v. Davidson , supra , is con¬ 
trolling in the case at bar, and that even though there 
should be facts to distinguish the two cases, never¬ 
theless it is apparent that the appellee here seeks to 
have the court review and override the decision of the 
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Secretary of the Treasury in promulgating regulations 
that are clearly lawful and reasonable. 

CONCLUSION. 

It is respectfully submitted that the judgment 
appealed from is in error and should be reversed. 

Peyton Gordon, 

United States Attorney for the 

District of Columbia . 
Charles W. Arth, 

Assistant United States Attorney, 

for the District of Columbia . 
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enjoin the Secretary of the Treasury from forcing it to pay, 
at exorbitant rates, wages of customs inspectors who examine 
passengers’ baggage at the Canadian border at night, on 
Sundays, and on holidays, and to restrain defendant-ap¬ 
pellant from refusing to permit plaintiff’s trains to enter the 
United States. 





The case involves some $10,000 a year to plaintiff and 
larger sums to other railroads similarly situated. At points 
like Detroit the United States maintains a twenty-four-hour 
service and makes no charge for week-day inspection of 
passengers' baggage. At the points here involved the United 
States demands that plaintiff pay the customs inspectors 
who work after 5 p. m. at the rate of double and a half time 
and on holidays and Sundays at the rate of double time. 

If the injunction is not granted, appellee’s trains will be 
refused admission to the United States or it will be compelled 
to make these unjust payments, which will be promptly dis¬ 
tributed to the customs inspectors, from whom no recovery 
can be had. 

Plaintiff operates three lines entering the United States. 
One line, from Winnipeg to St. Paul, enters at Noyes, 
Minnesota. Another, from Moose Jaw to St. Paul, enters at 
Portal, North Dakota. The third line, from Montreal to 
Minneapolis, enters at Sault Sainte Marie, Michigan. 

Plaintiff operates over each line a fine passenger train 
every day, entering the United States between 5 p. m. and 
8 a. m. The trains from Winnipeg and Moose Jaw are 
destined to St. Paul and the trains from Montreal to Minne¬ 
apolis. Each train carries only passengers and their bag¬ 
gage. The passengers do not leave the train at the cross¬ 
ing, but go far beyond, many of them being transcontinental 
passengers. 

The United States, in order to collect customs duties, has 
its inspectors at the northern boundary and performs the 
police function of examining the baggage of the passengers 
coming in. Prior to 1920, it made no effort to force rail¬ 
road companies to pay any part of this expense. 
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The Secretary of the Treasury now asserts the right, 
under the Act of February 7, 1920, amending an Act of 
February 13, 1911 (Record, pp. 1 to 5). 

The Secretary of the Treasury files his answer (Rec., p. 
23), and upon hearing the court signed a decree enjoining 
the Secretary as prayed for (Rec., p. 35). From that decree 
the appeal is prosecuted. 


ARGUMENT. 

I. The Act of 1911 as Amended by the Act of 1920 Only 
Has Application to Water Craft, and Then Only 
When Application Is Made by the Owner for a 
Special Permit. 

A. This Appears from a Historical Review of the Legislation. 

The first legislative enactment in this regard was the Act 
of March 2, 1799, 1 Stat., 665, sec. 50. That act states 
in part that 

“no goods, wares, or merchandise brought in any 
ship or vessel from any foreign.port or place shall be 
unladen or delivered from such ship or vessel within 
the United States but in open day, that is to say, be¬ 
tween the rising and setting of the sun, except by 

special license from the Collector of the Port” 

♦ * * 

The act provides penal punishment for the unlading of 
ships or vessels without permit first being obtained. (See 
Appendix A.) 
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This act was amended by the Act of March 3, 1873, 17 
Stat., 579 (Sec. 2871, R. S.), which provides the granting 
of a special license to unlade the‘cargo of a vessel at night. 
This is applicable to any port at which a steamship from a 
foreign port or place may arrive, and refers specifically to 
the unlading of the cargo or merchandise of such vessel. 
(See Appendix B.) 

A further amendment was made by the Act of June 30, 
1906, 34 Stat., 633, which provides that 

“upon arrival at any port in the United States of a 
steamship or other conveyance from a foreign port 
or place, the collector of customs upon the arrival of 
the steamship or other conveyance from another port 
in the United States belonging to a line designated 
by the Secretary of the Treasury as a common carrier 
of bonded merchandise, may grant a special license to 
lade or unlade the cargo of such vessel at night after 
the delivery of a good and sufficient bond.” (See 
Appendix C.) 

These two acts were repealed by the Act of February 13, 
1911. (See Appendix F.) 

Section 2872, Revised Statutes, Act of March 2, 1899, 
provided as follows: 

“Except as authorized by the preceding section 
(section 2871 repealed) no merchandise brought in 
any vessel from any foreign port shall be unladen 
or delivered from such vessel within the United States 
but in open day—that is to say, between the rising 
and the setting of the sun—except by special license 
from the collector of the port, and naval officer of 
the same, if there is one, for that purpose, nor at 
any time without a permit from the collector, and 
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naval officer, if any, for such unlading or delivery” 
(Appendix D). 

By an Act of June 26, 1884, 23 Stat. at L., 59, entitled 

“An Act to remove certain burdens on the American 
Merchant Marine and encourage the American 
foreign trade, and for other purposes,” 

the following sentence was added to section 2872: 

“When a license to unlade between the setting and 
rising of the sun is granted to a sailing vessel under 
this section a fixed, uniform, and reasonable compen¬ 
sation may be allowed to the inspector or inspectors 
for services between the setting and rising of the sun, 
under such regulations as the Secretary of the 
Treasury may prescribe, to be received by the col¬ 
lector from the master, owner, or consignee of the 
vessel, and to be paid by him to the inspector or in¬ 
spectors” (Appendix E). 

The provisions made by said amendment relating to com¬ 
pensation for night services were superseded by 1 the Act of 
February 13, 1911 (Appendix F). 

Section 1 of the act provides that upon arrival at any 
port of the United States of any vessel or other conveyance 
the collector of customs shall grant, upon proper applica¬ 
tion therefor, a special license to lade or unlade the cargo 
at night. 

Section 2 provides for the preliminary entry of vessels, 
and with it we are not concerned. 

Section 3 provides that before the special license to lade 
or unlade at night shall be granted the master, owner, or 
agent or consignee of such vessel or conveyance shall make 
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proper application therefor and at the same time shall execute 
a bond to indemnify the United States from loss or liabili¬ 
ties which may occur by the granting of such license. 

Section 4 provides that, such application having been duly 
made and the required bond duly executed, the special 
license to lade or unlade at night may be granted. 

Section 5 provides that the Secretary of the Treasury shall 
fix a reasonable rate of extra compensation for the services 
of inspectors, etc., in connection with the lading and unlad¬ 
ing of cargo at night, said extra compensation to be paid by 
the master, owner, agent, or consignee of such vessel or other 
conveyance, whenever such special license or permit for 
immediate lading or unlading at night or on Sundays or 
holidays shall be granted, to the collector of customs, who 
shall pay the same to the several customs employees entitled 
thereto. 

Section 5 was amended by the Act of 1920 to include pro¬ 
visions for the extra compensation for Federal employees 
examining baggage of passengers at night and on Sun¬ 
days and holidays (Appendix G). • 

Thus it will be seen that from the very first act passed by 
Congress which relates to this section down to the last no 
definite mention has been made of any sort of carrier except 
water craft. All of the legislation speaks strongly of water 
craft. Such words as “vessel,” “steamship,” “lade,” “un¬ 
lade,” “cargo,” “port,” “naval officer,” “master,” “owner,” 
when used as in these acts, show very clearly that they should 
be only applied to water craft. 
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B. The Congressional Debates and Committee Reports Show 
That the Act Was Intended to Apply Only to Water 
Craft. 

After the passage of the Act of 1911 the several collectors 
of customs found themselves in the position to permit them 
to charge for the compensation of inspectors and other Fed¬ 
eral employees at the ports in connection with the lading 
or unlading of cargo of vessels at night or the lading of cargo 
or merchandise for transportation in bond or for transporta¬ 
tion in bond, but no provision was made for the compensa¬ 
tion of those employees engaged in the inspection of the 
b&gg&ge of passengers on the cargo carrier. Hence the 
amendment of 1920 was enacted for the purpose of offering 
extra compensation to those inspectors examining the bag¬ 
gage of passengers. 

The purpose of this amendment is clear from the language 
of Representative Treadway, the chairman of the House 
Committee, in the discussion of the amendment. He said: 

“It seems there has been a distinction between 
payment to men who were employed in unlading 
cargoes on vessels and those unlading or examining 
baggage of passengers. There can be no good excuse 
for that condition other than the fact that no pro¬ 
vision of law covered the point and through a Treas¬ 
ury decision at some time these men who were liable 
for overtime work in unlading vessels consisting of 
passengers’ baggage and examination of that bag¬ 
gage received no pay for that work, whereas their 
colleagues in the same line of work happening to 
be employed on the freight of the same boat would 
be paid.” Congressional Record of January 28, 
1920, p. 2304. 

2m 
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The report of Senator Calder, of the Committee on Com¬ 
merce, dated November 19, 1919, and entitled “Lading or 
unlading of vessels at night,” states: 

“This bill does not essentially change, but stand¬ 
ardizes, present methods and affords material relief 
to the customs employees.” 

The attention of the court is directed to an admission in 
the answer of Mr. Davidson in the case of International 
Rwy. Co. v. Davidson, now in the Supreme Court of the 
United States, No. 340 (Rec., p. —), wherein he states that 
the law of 1911 was never construed as to apply to any¬ 
thing but water carriers. If, then, the amendment of 1920 
does not “essentially change, but standardizes,” the Act of 
1911, how can it be construed to apply to railroads? 

The letters referred to in the above committee report read 
as follows: 

“American Steamship Ass'n, 

“New York, Nov. 27, 1919. 
“Hon. Wesley L. Jones, 

“Chairman Committee on Commerce, 

“United States Senate , 

“Washington, D. C. 

“Dear Sir : 

“In view of the general advance in official com¬ 
pensation resulting from the increased cost of living, 
a good case can be made out for Senator Calder’s bill, 
S. 3197, providing additional compensation for over¬ 
time work of customs inspectors. The character of 
their service requires that they should sometimes be 
on hand early in the morning or late at night to fa¬ 
cilitate the handling of cargo and the transit of pas- 
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sengers. I would urge that these customs inspectors 
are deserving of some consideration at this time. 

“Yours very truly, 

“H. H. RAYMOND, 

“President” 

“United States Shipping Board, 

“Washington, October 18,1919. 

• 

“Hon. W. L. Jones, 

“Chairman Committee on Commerce, 

“United States Senate, 

“Washington, D . C. 

“My Dear Senator Jones: 

“In reply to your request for suggestions touching 
the merits of S. 3197, to amend an Act entitled ‘An 
Act to provide for the lading or unlading of vessels 
at night, the preliminary entry of vessels, and for 
other purposes/ approved Feruary 13, 1911, I am 
advised by the Division of operations that this amend¬ 
ment does not materially change, but standardizes, 
present practice, and there is no objection to the 
passage of the same. 

“Yours very truly, 

“JOHN BARTON PAYNE, 

“Chairman.” 

Report No. 306, 66th Congress, 1st Session. 

The discussions of the proposed amendment on the floor 
of the Senate are also indicative of the situation confronting 
Congress: 

“Mr. Calder: I ask unanimous consent for the 
present consideration of Senate Bill 3418. This is a 
bill reported a few days ago by the Committee on 
Commerce. It provides for the lading and unlading 



of vessels at night. The bill was prepared by the 
Treasury Department, and its passage is desired by 
the Shipping Board and by shippers generally 
throughout the country.” 

******* 

“Mr. King: It merely permits the owners of ves- 
. sels and the consignees and employees upon the ves¬ 
sels, or the longshoremen, to make such contracts 
as they please respecting the unloading of the vessels 
at night?” 

“Mr. Calder: Yes; and it permits customs officers 
to work at night and to be paid by the shipowner, 
with the consent of the collectors of customs in the 
respective districts. No expense whatever is incurred 
upon the Government.” 

******* 

Mr. Calder. Mr. President, this bill was prepared 
by the Treasury Department. We have had a law 
on the statute books for a number of years permitting 
the lading and unlading of vessels at night, for which 
the Government and employees were paid in some 
such manner as is prescribed in this measure. But 
a year or two ago the Attorney General held that 
men could not be paid for passing upon the baggage 
taken off ships at night, but could be paid for super¬ 
vising the discharging of the cargoes. That caused 
some difficulty, because we found a customs official 
examining baggage at night and being unpaid for it, 
and right alongside of him a customs official ex¬ 
amining cargo and being paid for that. 
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“These men do not work very much at night. I 
venture the statement that they do not average more 
than a day a week at the most, perhaps four or 
. five days a month. If the Government did not have 
some control over it, and the shipowners were com¬ 
pelled to bargain with the customs inspectors and 
other Government employees all sorts of compensa¬ 
tion might be demanded. This bill permits the Gov¬ 
ernment to collect from the shipowners not in excess 
of double pay for overtime. The collector of customs 
fixes the pay for overtime, but cannot allow more 
than double time for nights and Sundays. If I 
own a vessel and wish to have it discharged at night, 
it would be necessary for me to obtain a permit from 
the collector of customs to supervise the job. He 
would assign regular customs employees and keep 
track of their time, and the shipowner would pay 
the collector for it, and then, in turn, the men would 
be paid by the Government. The scheme is one that 
has been carefully considered, I will say to the Sen¬ 
ator from Utah (Mr. King), and meets with the 
approval of the Treasury Department and the Ship¬ 
ping Board as well; it is also satisfactory to the men 
who work in the Customs Service.” Vol. 59 No. 14, 
Congressional Record, page 650. 

* * * * * * * 

As further illuminating, the discussions on the floor of 
the House are referred to: 

“Mr. Treadway: Mr. Chairman, the bill before 
the Committee, S. 3418, has to do with the lading or 
unlading of vessels at night, the preliminary entry 
of vessels, and for other purposes. It is an amend¬ 
ment of the original act of February 13,1911. There 
has been ever since that act went into effect and I 


12 






think previously to that for the inspectors of customs 
at custom-houses and inspectors of vessels, who have 
to do with the unlading, a uniform day of 10 hours. 
This, as you know, is two hours longer than the ac¬ 
cepted working day at the present time, and there can 
be no good reason why the same length of day’s work 
should not be accorded to the men having to do with 
the customs work as in any other line of governmental 
employment. Therefore this amendment will re¬ 
duce the hours of labor from 10 to 8. It also puts 
into effect as law the method of payment for over¬ 
time, rather than having that payment for overtime 
regulated by customs regulations. It establishes as 
law, in other words, the system for payment for 
overtime regulated by customs regulations. It es¬ 
tablishes as law, in other words, the system for pay¬ 
ment for overtime. It also permits all men who are 
ordered to report for lading or unlading of vessels 
to be paid, when ordered to report, for overtime. It 
seems that through a regulation of the customs de¬ 
partment if these inspectors have been ordered to 
appear for work and for any reason the vessel was 
not there for them to go to work on they would not 
receive pay for that time. That seems entirely un¬ 
fair. It is not the fault of the inspectors that the 
vessels are not there. It is not a fault of theirs that 
they are not working rather than waiting to work. 
Therefore, there is this further provision whereby 
payment will be made to men if ordered to report 
for overtime work. 

“The bill does one other thing. It seems there 
has been a distinction between payment to men who 
were employed in unlading cargoes on vessels and 
those unlading or examining baggage of passengers. 
There can be no good excuse for that condition other 
than the fact that no provision of law covered the 
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point, and through a Treasury decision at some¬ 
time these men who are liable for overtime work in 
unlading vessels consisting of passengers’ baggage and 
examination of that baggage receive no pay for that 
work, whereas their colleagues in the same line of 
work happening to be employed on the freight of 
the same boat would be paid. I might add that 
phrases appear in the bill showing that this payment 
is made by the steamship company reimbursing the 
Government for the amount paid. The pay of these 
inspectors has been very low. The rates of pay are 
$4, $5, and $6 per day for a 10-hour day. I think 
the members of the committee will agree with me that 
while we retain that same rate of pay we ought to be 
willing to pay these men for overtime on a basis of 
an 8-hour day rather than on the basis of a 10-hour 
day.” 


******* 

“Mr. Treadway : If a vessel arrives in port at sun¬ 
set, naturally the people on board do not want to 
remain there over night if they can avoid it.” 

******* 

“Mr. Treadway: There has been submitted to a 
member of the other branch, who was particularly 
interested in this bill, an opinion from the collector 
of the port of New York, where of course the larger 
number of these men are employed. I wish to read, 
Mr. Chairman, just a short extract from that letter. 
I read: 

“ ‘On behalf of the underpaid customs employees 
of this port I want to express grateful appreciation of 
your successful efforts in putting through the Senate 
Senate bill 3418, which provides, among other things, 
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for compensation for the customs inspectors employed 
on baggage duty for their services at night and on 
holidays. This will place them on an equal footing 
with inspectors who are employed on cargo and who 
now receive from the steamship companies compen¬ 
sation for night work/ ” 

******* 

“Mr. Benson: * * * I think the one hour 

extra time, practically nine hours a day, added to the 
half the shippers are willing to pay for the extra 
time, because it facilitates the loading and unloading 
of the vessel, and the shippers can get their ships that 
much sooner.” * * * 

“Mr. Briggs: * * * The measure provides, 

however, that this cost does not fall upon the Govern¬ 
ment, but falls upon the owner, agent, master or 
consignee of such vessel or conveyance who wants 
the services of these inspectors, weighers, and other 
employees to discharge their vessels at a time when 
these men ordinarily would not be required to per¬ 
form that duty.” * * * 

******* 

“Mr. Tilson : No; the owners of the vessels which 

have to be unloaded are very glad to get the service 

of these men, and they do not make any protest 

whatever at the amount they have to pay for it.” 
* * * 

******* 

“Mr. Treadway: As I understand it, it is simply 
to conform the hours in the lading and unlading of 
vessels and the custom-house hours at that port.” 

******* 

m 

VoL 69, No. 40, Congressional Record, pp. 
2304-2311. 


Not one word can be found in these reports or in these 
discussions which would indicate that the act has application 
to any form of carrier other than water carriers. No refer¬ 
ence, directly or by implication, is made to railroads. 

It is to be noted that in the Senate the bill was considered 
by the Committee on Commerce, which, under the rules of 
the Senate, may consider only bills relating to water carriers. 
If the bill were one affecting railroads, the rules of the Senate 
would require it to be considered by the Committee on Inter¬ 
state Commerce. 

C. The Intent is Clear from the Language of the Act. 

The title of the act may be used to indicate its purpose. 
The Act of 1911 is entitled “An act to provide for the lading 
or unlading of vessels at night, the preliminary entry of 
vessels and for other purposes.” 

The act applies to any “vessel or other conveyance belong¬ 
ing to a line designated by the Secretary of the Treasury as 
common carrier of bonded merchandise,” and refers in other 
places to such “vessel” or again such “vessel or other 
conveyances.” 

The Act of 1911, with the new section 5 under the Act of 
1920, may be analyzed as follows: 

“Section 1. That upon arrival at any port in the 
United States of any 

vessel 

or other conveyance 

from a foreign port or place, either directly or by way 
of another port in the United States 


or upon such arrival from another port in the United 
States of any 

vessel 

or other conveyance 

belonging to a line designated by the Secretary of the 
Treasury as a common carrier of bonded merchandise, 
and after due report and entry of such 

vessel 

in accordance with the existing law or due report 
under such regulations as the Secretary of the 
Treasury may prescribe of the arrival of such 

other conveyances 

the collector of customs with the concurrence of a 
naval officer at ports where there is a naval officer 
who shall grant, upon application therefor, a special 
license 

to lade or unlade the cargo of any such 
vessel 

or other conveyance 

at night; that is to say, between sunset and sunrise. 

“Section 2. That the master of any 
vessel 

from a foreign port or place, upon arrival within a 
customs collection district of the United States, bound 
to a port of entry in such district, may make pre¬ 
liminary entry of the 

vessel 

by making oath or affirmation to the truth of the 
statement contained in his original manifest and de- 
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livering his said original manifest to the customs 
officer who shall board such 

vessel 

within such district, with a copy of said original 
manifest for the use of the naval officer at ports where 
there is a naval officer; whereupon, upon arrival at 
the wharf or place of discharge, 

the lading or unlading of the cargo of such 
vessel 

may proceed, by both day and night, under such 
regulations as the Secretary of the Treasury may 
prescribe. 

“Section 3. That before any such special license 
to lade or unlade at night shall be granted and before 
any permit shall be issued for the immediate 

lading or unlading of any such 
vessel 

after preliminary entry, as hereinbefore provided, 
either by day or night the 

master, owner, agent or consignee of such 
vessel 

or other conveyance 

shall make proper application therefor and shall at 
the same time execute and deliver to the United 
States, through the Collector of Customs, a good and 
sufficient bond, in a penal sum to be approved by the 
said collector conditioned to indemnify and save the 
United States harmless from any and all losses and 
liabilities which may occur or be occasioned by reason 
of the grant of such special license or the issuing or 
granting of such permit for immediate 

lading or unlading; 
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or 

the master, owner, agent, consignee or prob¬ 
able consignee, 

as aforesaid, may execute and deliver to the United 
States in like manner, a good and sufficient bond, in 
the penal sum of $50,000 conditioned to indemnify 
• and save the United States, and any liability of the 

master or owner of any such 
vessel 

to the owner or consignee of any merchandise landed 
from her shall not be affected by the granting of such 
special license but such liability shall continue until 
the merchandise is properly removed from the dock 
wherein the same may be landed. 

“Section 4. Such application having been duly 
made and the required bond having been duly 
executed and delivered, special license or lisenses to 

lade or unlade 

at ftight after regular entry of 
vessels, and 

due report of other conveyances, 

may be granted and a permit or permits may be 
issued for the immediate 

lading and unlading, 
by day and night of 
vessels 

admitted to preliminary entry, or 
of other conveyances 

of which due report of arrival has been made; pro¬ 
vided, that the provisions of this act shall extend and 
be applicable to any 


vends 

or other conveyances 

bound to a point of entry in the United States to be 
unladen at a. port of delivery or to be unladen at a 
place of discharge designated by the Secretary of the 
Treasury under the provisions of section 2776 Qf the 
Revised Statutes as amended: 

“Provided further, that when preliminary entry 
of a 

vessel 

shall be made by the master as herein provided he 
shall not be relieved from making due report and 
entry of his 

vessel 

♦ % 

at the custom-house in accordance with existing law, 
and any liability of the 

master or owner 

of any such 

vessel 

to the owner or consignee of any merchandise landed 
from her shall not be affected by the granting of such 
special license, but such liability shall continue until 
the merchandise is properly removed from the dock 
wherein the same may be landed. 

“Section 5 (as amended by the Act of 1920). 
That the Secretary of the Treasury shall fix a 
reasonable rate of extra compensation for overtime 
service of inspectors, storekeepers, weighers, and other 
customs officers and employees who may be required 
to remain on duty between the hours of five o’clock 
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post meridian, and 8 o’clock ante meridian, or on 
Sundays, to perform services in connection with the * 

lading or unlading of cargo, 

or the lading of cargo or merchandise for transporta¬ 
tion in bond, 

or for transportation with benefit of drawback, 

or in connection with the receiving or delivery of 
cargo on or from the wharf, 

or in connection with the lading, receiving, or exami¬ 
nation of passengers’ baggage, 

such rate to be fixed on the basis of one-half day’s 
additional pay for each two hours or fraction thereof, 
at least one hour, that the overtime extends beyond 5 
o’clock post meridian (but not to exceed 2% days’ 
pay for the full period from 5 o’clock poet meridian 
to 8 o’clock ante meridian, and 2 additional days’ pay 
for Sunday or holiday period. The said extra 
compensation shall be paid by the 

master, owner, agent, or consignee of such 
vessel 

or other conveyance 

whenever such special license or permit for immediate 

lading or unlading or for 
lading or unlading 

at night or on holidays shall be granted 
to the collector of customs, 

who shall pay the same to the several customs officers 
and employees entitled thereto according to the rates 
fixed therefor by the Secretary of the Treasury; pro¬ 
vided, that such extra compensation shall be paid if 
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such officers or employees have been ordered to report 
for duty and have so reported, whether the actual 
lading, unlading, receiving, delivery, or examination 
takes place or not. Customs officers acting as board¬ 
ing officers and any customs officer who may be 
designated for that purpose by the collector of customs 
are hereby authorized to administer oath or affirma¬ 
tion herein provided for, and such boarding officers 
shall be allowed extra compensation for services in 
boarding 


vessels 

at night or on Sundays or on holidays at the rates 
prescribed by the Secretary of the Treasury as herein 
provided, the said extra compensation to be paid 
by the 

* . *4 

master, owner, agent, or consignee of such 
vessel: 


Provided further, that in those ports where customary 
working hours are other than those hereinabove men¬ 
tioned, the collector of customs is vested with author¬ 
ity to regulate the hours of customs employees so as 
to agree with prevailing working hours in said ports, 
but nothing contained in this proviso shall be con¬ 
strued in any manner to affect or alter the length of 
a working day for customs employees or for the over¬ 
time pay herein fixed.” 

It is certainly a logical conclusion based upon a reading 
of this act and a study of the words in the act that it relates 
solely to cargo-carrying water conveyances. In every in¬ 
stance that we find a word which would bear upon the class 
of carriers affected by the act we find that word susceptible 
of a definition relative to the sea or to water. 
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In referring to the class of carriers affected by the act, 
Congress has invariably used one of two expressions rather 
indiscriminately. The first is “vessels”; of the meaning of 
that word and the objects intended to be covered by its use 
there can be do doubt. 

The other expression used by Congress is “vessels or other 
conveyances.” Congress does not say “all other convey¬ 
ances.” If it did, it could possibly be contended that these 
words would refer to any conveyances, whether by land, 
water, or air. But the mere use of the expression “and other 
conveyances” can give the law no other application than to 
conveyances of a like style and nature as vessels— i. e., any 
conveyance which travels on the water or possibly below 
the surface of the water. It is conceivable that Congress had 
in mind that the use of the bare term “vessel” would leave 
a loophole for some form of water craft, either surface or 
submersible, that could be placed in a class other than that 
class commonly known as “vessels.” 

It is a rule of interpretation of statutes that where par¬ 
ticular words are used in connection with general words, the 
general words are restricted in meaning to objects of like 
kind with those specified. A statute enumerating things 
inferior cannot by general words be construed to extend to 
and embrace those which are superior. 

In case of Moore v. American Transportation Co., 24 
Howard, 1, the Supreme Court of the United States had for 
consideration the construction of a statute which provided, 
among other things, “This act shall not apply to the owner 
or owners of any canal boat, barge or lighter or to any vessel 
of any description whatsoever, used in rivers or inland navi¬ 
gation.” 
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It was insisted on the part of the plaintiffs that the naviga¬ 
tion of Lake Erie, and also of all the other lakes in connection 
therewith, was within the exception of the act, as falling 
within the words "inland navigation.” Mr. Justice Nelson, 
delivering the opinion of the court, said: 

"It is declared that the act shall not apply to the 
owner of any canal boat, barge or lighter, or to any 
vessel of any description used in rivers or inland 
navigation. It will be seen that certain craft is ex¬ 
cepted from the act eo nomine, and then a class of 
vessels without any designation, other than by refer¬ 
ence to the waters or locality in which used. But 
the character of the craft enumerated may well 
serve to indicate to some extent, and with some rea¬ 
son, the class of vessels in the mind of the lawmakers, 
which are designated by the place where employed. 
This class may well be regarded ejusdem generis, 
and thus aid in interpreting the true meaning of the 
words of the act, namely, vessels ‘used in rivers or 
inland navigation. 1 * * * 

"These lakes (Great Lakes) are usually designated 
by pulic men and jurists, when speaking of them, as 
great inland waters, inland seas or great lakes; and 
if Congress intended to have excluded them from the 
limitation of the liability of owners it would have 
been most natural and. reasonable, and, indeed, 
almost a matter of course to have referred to them 
by a more specific designation.” Moore v. American 
Transportation Company, 24 How., 1, 36-38. 

See also 

Faw v. Marsteller, 2 Cranch, 10. 

U. S. v. Fisher, 2 Cranch, 358, 387. 

Bend v, Hoyt, 13 Peters, 263, 272. 
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Keiche v. Smythe, 13 Wail., 162. 

Arthur v. Lahey, 96 U. S., 112, 117. 

Cutler v. Kouns, 110 U. S., 720, 723. 

Vane v. Newcomber, 132 U. S., 220. 

United States v. Rogers, 150 U. S., 249, 278. 

Applying the words of Mr. Justice Nelson quoted in Moore 
v. American Transportation Co., ante, it will be seen that 
had Congress intended this act to apply to railroads it would 
have distinctly and specifically said so. It is a matter of 
common knowledge that commerce, travel, and transporta¬ 
tion by railroads is superior in quantity to that by ships. 
Railroads are usually designated by public men and jurists 
as such when speaking of them, and if Congress had in¬ 
tended to have included them in the application of this act 
it would have been most natural and reasonable, and, in¬ 
deed, almost a matter of course, to have referred to them by 
a more specific designation. 

Thus up to the present point of this discussion we see 
that by the legislative history of the act it applies to water 
craft. The committee reports and the discussions on the 
floors of both Houses of Congress (used merely to indicate 
the condition at the time of the passage of the act) un¬ 
doubtedly compel the belief and opinion that only water 
craft should be included in its operation and application. 
The title of the act, the titles of the preceding acts, also in¬ 
dicate a congressional attempt to regulate in this instance, 
and for these specific purposes, water carriers. The words 
and the definitions of those words found in the act point un¬ 
deniably to the fact that it was intended to include only 
water craft. And, finally, under the doctrine of ejusdem 
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gmugrt*, no other construction of the act can be logically at¬ 
tained except that construction which has been so insistently 
here throughout maintained. 


II. Ap pellee Has Not Made Application for Special 
Service or Given Bond for Same as Provided by 
the Act. 

It is to be noted that the Act of 1911, as amended by the 
Act of 1920, provides that extra compensation shall be 
charged against and paid by the master, owner, agent or 
consignee of the cargo or baggage, only in the event that 
the said person thus described has made an advance applica¬ 
tion for a license to unlade or lade cargo at night, has filed 
a bond in accordance with the requirements of law for this 
purpose, and has received such a permit to lade or unlade 
a cargo at night. In the case of passenger trains there is 
• no cargo to lade or unlade at night. No application for a 
special permit to lade or unlade at night has been made. 
No bond under the provisions of the amendment of 1920 
has been delivered, and, finally, no permission to lade or un¬ 
lade cargo at night has been granted. How, then, can it 
be said that the complainant here, which is not within the 
class described in the act as amended in 1920 by having 
obtained the special permit to lade or unlade cargo at night, 
can be compelled to pay for this service? 

To epitomize: The act does not apply to railroads. Its 
application relative to examination of passengers’ baggage 
applies only to baggage which is incidental to the carrying 
}f cargo. The complainant here is not within the class of 
persons, under the amendment of 1920, who had first made 
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application for special permit and had been granted such 
special permit following the giving of a bond for the purpose 
of unlading at night. 

III. Section 161, R. S. U. S., Does Not Support the 
Position Contended for by the Government. 

It has been implied by the Government’s brief that even 
if the collector of customs cannot apply the act to the plain¬ 
tiff directly he can do so by a form of coercion or com¬ 
pulsion; that is, if the complainant refuses to pay under 
and by virtue of the act, and even if the collector of customs 
is of the opinion that the act does not apply to passenger 
trains, he can nevertheless compel payment regardless of 
the strict application of the act by refusing to allow com¬ 
plainant’s passenger trains to enter the United States and to 
proceed toward the interior at night time or on Sundays 
or on holidays. In other words, the collector of customs 
might be held to have said: “It is true that the act does not 
apply to your passenger trains, and I am not asking you to 
pay me for this special service by virtue of the act; I merely 
state to you that if you want to proceed on Sundays and 
holidays and at night you must pay me for my services in 
connection with the examination of passengers’ baggage.” 
This raises categorically the question: May the head of a De¬ 
partment, either directly or indirectly, compel citizens to do 
things as required by an act of Congress when those citizens 
are not within the class contemplated by the act? The 
answer can only be no. 

Counsel for the Government in his brief has referred to 
section 161, R. S. U. S., which reads: 
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“The head of each Department is authorised to 
prescribe regulations not inconsistent with law, for 
the government of his Department, the conduct of 
its officers and clerks, the distribution and perform¬ 
ance of its business, and the custody, use, and preser¬ 
vation of its records, papers, and property pertaining 
to it” 

This regulation by its own terms states that the regula¬ 
tions must not be “inconsistent with law.” It is certainly 
true that if the head of a Department attempts to include in 
an act a clause not covered by the act his action is inconsist¬ 
ent with law; his act is legislative and not executive; he has 
thereby usurped the powers of Congress and thrown the 
mantel of legislative prerogative over his own shoulders. 
This cannot be. 

No authority is created by the statute which enables the 
heads of Departments to make rules for the conduct of per¬ 
sons not connected with the Departments, but such regula¬ 
tions when made are exclusively for the government of the 
Department and the conduct of its officers and the preserva¬ 
tion of the papers and property belonging to the Department. 
See 17 Op. Attorney General, 524. 

The case of Morrill v. Jones, 106 U. S., 466, was concerned 
with a Federal statute which provided, among other things, 
that “animals, live, specially imported, for breeding purposes 
from beyond the seas, shall be admitted free (of duty), upon 
proof thereof satisfactory to the Secretary of the Treasury, 
and under such regulations as he may prescribe.” 

Article 383 of the Treasury Customs Regulations pro¬ 
vided that before the collector admit such animals free he 
must, among other things, “be satisfied that the animals are 
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at superior stock, adapted to improving the breeding in the 
United States.” 

Chief Justice Waite, in delivering the opinion of the court, 
said: 

“The Secretary of the Treasury cannot, by his 
regulations, alter or amend a revenue law. All he 
can do is regulate the mode or proceedings to carry 
into effect what Congress has enacted. In the present 
case we are entirely satisfied the regulation acted upon 
by the collector was in excess of the power of the 
Secretary. The statute clearly includes animals of 
' all classes. The regulation seeks to confine its 
operation to animals of ‘superior stock.’ This is 
manifestly an attempt to put into the body of the 
statute a limitation which Congress did not think it 
necessary to prescribe. Congress was willing to ad¬ 
mit, duty free, all animals specially imported for 
breeding purposes; the Secretary thought this privi¬ 
lege should be confined to such animals as were 
adapted to the improvement of breeds already in the 
United States. In our opinion the object of the 
Secretary could only be accomplished by an amend¬ 
ment of the law. That is not the office of a Treasury 
regulation.” Morrill v. Jones, 106 U. S., 466. 

The power conferred by this section is administrative and 
not legislative. United States v. Georgia, 228 U. S., 14. 

It is further to be noted that the Secretary did not at¬ 
tempt to make his rules under section 161, but under the 
Act of 1920. The secretary has never attempted to force a 
shipper or carrier to pay extra compensation except under 
some special statute. Section 161 comes from the Act of 
July 27, 1789. The fact that for 130 years no Secretary of 
the Treasury thought this statute authorized the making of 
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such rules is persuasive that the authority is not granted 
by it. Degge v. Hitchcock, 229 U. S., 162. 

As before stated, this section pertains to internal govern¬ 
ment of the Department. 

In Boske v. Comingore, 177 U. S., 846, the Secretary for¬ 
bade the collector of internal revenue from disclosing in¬ 
formation contained in the confidential report* of a distiller 
upon which his tax would be based. 

In Haas v. Henkel, 216 U. S., 569, the regulation for¬ 
bade the employees from divulging information collected 
by the Department upon which crop reports were to be based. 
Clearly these deal with the matters specifically mentioned 
in section 161—the government of the Department, the con¬ 
duct of its officers, and the custody and use of its records. 

The present rule goes far beyond such matters. The ef¬ 
fort here is to compel the common carrier to pay the com¬ 
pensation of Treasury employees for performing their duty. 

The Secretary of the Treasury might with equal logic 
compel visitors to him and his subordinates to pay their 
salaries for the time consumed thereby. And as a condition 
of requiring an official to work extra time the Secretary 
might demand that the citizen with whose affairs such ad¬ 
ditional work deals shall pay that official two or three times 
his daily compensation. To state this proposition is to show 
the absurdity of the appellant’s argument. 

The Secretary of the Treasury himself realizes that there 
are certain limitations on his right to apply and construe 
this act. He has attempted to draw a line between what 
he considers a construction of the act (which goes far be¬ 
yond the requirements of the act itself) and what he con- 
gftjgm not included by the act. To show this nferenee is 
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made to Treasury Decision 38429, dated June 4,1920, which 
refers to the application of the Act of 1911 as amended 
1920: 

“(4) Extra compensation cannot be allowed for 
overtime for the following services, as they are not 
such as are contemplated by the act: Visaing pass¬ 
ports and inspecting baggage of passengers destined 
to foreign ports; vessels for contraband articles; is¬ 
suing documents for entry and clearances of vessels, 
and examining vessels under the Passenger Act of 
1882.” 

The Secretary would be as much justified in construing this 
act to apply for services in connection with inspecting “bag¬ 
gage of passengers destined for foreign ports” as in the in¬ 
stant case. 

IV. There Is No Prohibition Against Passenger Trains 
Entering the United States at Night, on Sundays, 
or on Holidays Without a Permit. 

An examination of all the statutes relating to customs 
shows that there is no law which would prohibit a passenger 
train from entering the United States at night, on Sundays, 
or holidays. Taking up first the Act of 1911 as amended 
by the Act of 1920: 

Section 1 refers to the granting of a special license to 
unlade cargo at night on board vessels or other conveyances 
from foreign ports or on carriers of bonded merchandise 
proceeding from one port in the United States to another 
port in the United States. 

In this connection, it will be noted that the section refers 
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only to a license to unlade cargo at night and that a passen¬ 
ger train does not carry cargo. 

The late Winfred T. Denison, by an opinion signed by him 
as acting Attorney General on March 10, 1913, gaye a clear 
and convincing opinion of the history of the customs statutes 
and held that the word “cargo” as used in the Act of 1911 
does not include baggage. 30 Op. Atty. Gen., 123. (Ap¬ 
pendix H.) 

Section 2 of the act has reference to the preliminary entry 
of a vessel and the unlading of its cargo. 

This section does not refer to any baggage, nor does it use 
any terms which can be held to include baggage. 

Section 3 provides that before the special license to unlade 
or lade cargo at night shall be granted the master, owner, 
agent, or consignee of such vessel or conveyance shall make 
proper application thereof and at the same time shall execute 
a bond. 

This section only controls the lading or unlading of cargo 
and cannot be held to include a passenger train. 

Section 4 provides that after the bond is given and applica¬ 
tion made special license to lade or unlade at night may be 
given. 

This section, as the others, only refers to the lading or 
unlading of cargo. 

Section 5 refers to the extra compensation to be paid for 
services in connection with lading or unlading cargo and 
unlading, receiving, and examining baggage after special 
permit to unlade at night has been granted. 

Section 6 is the repealing part of the act. 

We are, therefore, led to the conclusion that although this 
law might be full of the requirements necessary to the lading 
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or unlading of cargo of vessels at night and the payment of 
compensation for the employees so engaged in the per¬ 
formance of this duty, it contains no prohibition whatever 
against entry into the United States at night or on Sundays 
or holidays. Consequently the collector of customs has no 
right under the terms of this act to refuse admission or with¬ 
hold the admission into the United States of passenger trains 
at any time whatever. 

Section 2872, R. S. U. S., prohibits the unloading of 
merchandise brought on any vessel except by special license. 

Under this section the vessel may enter but may not un¬ 
lade unless a license be granted. The word “vessel” is not 
modified or enlarged by any general or specific terms and, 
consequently, the section must be construed to apply only 
to such carriers as are water carriers. 

Section 3097, R. S. U. S., refers to the arrival of vessels, 
rafts, and carriages on the northern and northwestern 
frontiers containing merchandise subject to duties. The sec¬ 
tion provides that the arrival of such merchandise shall be 
reported to the collector of the port and shall be accompanied 
by manifests. There is nothing in this section that would 
prohibit the entry of a railroad passenger train carrying 
passengers and baggage. 

In the case of United States v. One Gasoline Launch, 133 
Fed., 42, it was held that this section does not apply unless 
the vessel carries dutiable merchandise. 

Section 3098, R. S. U. S., requires the delivery of the 
manifest mentioned in the foregoing section of the cargo or 
lading of a vessel, boat, canoe, raft, carriage, or sleigh, etc., 
containing merchandise subject to duty. 
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As in the foregoing section, this section is restricted to cargo 
which is composed of merchandise subject to duty. 

The Government, on page six of its brief, quotes section 
2766, R. S. U. S., as follows: 

“The word ‘merchandise,’ as used in this title, may 
include goods, wares, and chattels, of every descrip¬ 
tion capable of being imported.” 

The District Attorney evidently seeks to give the impres¬ 
sion that because of this section of the statute passengers’ 
baggage is thereby included in the requirement of the pre¬ 
ceding section, and that a special permit to unlade passen¬ 
gers’ baggage must be obtained; that the arrival of a vessel 
or other craft, either land or water, containing passengers’ 
baggage must be reported to the customs officer at the point 
of entry; that a manifest of such passengers’ baggage must 
be given to the nearest customs officer upon entry, etc. 

However broad the definition might seem, it is certainly 
manifest that it only applies to dutiable merchandise and 
does not, nor can it, apply to merchandise that is not duti¬ 
able, nor to baggage, nor to an entrant’s wearing apparel, 
whether being worn at the time or not. As construing the 
meaning of this word “merchandise” in section 3098 it has 
been said: 

“But a horse brought in not for any such purpose 
(that is the purpose of sale), but as a mere intrument 
of conveyance in the prosecution of a temporary jour¬ 
ney on business or a visit, is not brought in as mer¬ 
chandise and is, therefore, not within the purview of 
the act.” U. S. v. One Sorrel Horse, 22 Vt., 655; 27 
Fed. Cas., No. 15953. 
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If the Government’s contention were the correct one, then 
the rolling-stock of a railroad company is merchandise and 
the very trains themselves upon entering the United States 
would perforce be required to report to the nearest inspector; 
the same would be true of the passengers on said trains as 
concerns their wearing apparel; it would hold true as con¬ 
cerns the automobile or carriage of a person who is engaged 
in travelling back and forth between the border of the United 
States and Canada. Neither can it be said that in this re¬ 
spect a passenger’s baggage is imported any more than a 
passenger himself or the train on which he rides. 

The word “merchandise” is used in different senses in 
different parts of the legislation on customs. 21 Op. Atty. 
Gen., 92. 

In the case of One Pearl Chain v. United States, 123 Fed., 
371, the court distinguished between merchandise and pas¬ 
sengers’ baggage as used in the customs acts. 

Therefore the conclusion is reached that there is nothing 
on the statute books of the United States to prohibit the 
entry of a railroad passenger train at any time, day, night, 
Sunday, or holiday. 

4 

V. The Collector is Unwarranted in Attempting to 
Compel Payment by Threatening to Refuse the In¬ 
spection of Passengers’ Baggage at the Point of 
Entry. 

Counsel for the Government has cited section 5812, U. S. 
Compiled Statutes, 1918, and it is here repeated: 

“Inspection of Merchandise.—All merchandise, 
and all baggage and effects of passengers, and all 
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other articles imported into the United States from . 
any contiguous foreign country except as hereafter 
provided, as well as the vessels, cars, and other ve¬ 
hicles and envelopes in which the same shall be im¬ 
ported shall be unladen in the presence of, and be 
inspected by, an inspector or other officer of the cus¬ 
toms at the first port of entry or custom house in the 
United States where the same shall arrive; and to 
enable the proper officer thoroughly to discharge this 
duty, he may require the owner or his agent, or other 
person, having charge or possession of any trunk, 
travelling bag, or sack, valise, or of any closed vessel, 
car, or other vehicle, to open the same or to deliver 
to him the proper key (R. S'. No. 3100, amended 
February 18, 1875, C. 80, No. 1; 18 Stat. at L., 319, 
and Feb. 27,1877, C. 69, No. 1; 19 Stat. at L., 248).” 

The foregoing section, it will be seen, expresses no limita¬ 
tion upon the time of entry into the United States of a carrier 
upon which the merchandise or baggage is placed. It pro¬ 
vides only for the inspection of merchandise and baggage. . 
There is no requirement other than that to exhibit the mer¬ 
chandise and baggage to an inspector. It does not place 
upon the carrier the obligation of providing an inspector at 
the port of entry, nor does it demand the carrier to enter a 
port of entry where an inspector is on duty. The only re¬ 
sponsibility which the carrier has is to exhibit the baggage to 
an inspector for examination when there is an inspector at 
the port authorized to perform this duty. It certainly can¬ 
not be maintained that if at the time of entry there is no 
inspector present that the carrier or especially the railroad 
passenger train must wait until an inspector comes on duty 
to make the examination of the baggage. If there is no 
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prohibition against entry, it certainly is not believed that the 
entrant must wait at the port of entry until an inspector is 
provided for the purpose of examining the baggage. A very 
short consideration is needed to show the harshness of such . 
a rule. We will suppose, and it is a fact, that the trains be¬ 
longing to the complainant company mentioned in the bill 
of complaint have attached to them mail coaches. We will 
suppose further that one of these trains enters the United 
States, without molestation, on Saturday, December 24,1921, „ 
at 10 o’clock in the evening. The Secretary of the Treasury, 
in the exercise of his discretion, has released from duty all 
inspectors for the evening of December 24, for the next day, 
which is Sunday, and also a holiday (Christmas), and for 
the following day, Monday, December 26, also a holi¬ 
day, and no inspector is required to report for duty 
until the morning of December 27. It has been maintained, 
and possibly correctly maintained, that the Secretary of the 
Treasury, in the exercise of his office, may relieve from duty 
all inspectors of baggage for that time regardless of whether 
carriers of cargo have made application for special examin¬ 
ing during this period. What is the result, then, if the 
railroad passenger trains carrying mail cannot proceed fur¬ 
ther than the original port of entry if they must wait until 
the Secretary of the Treasury at his pleasure places a man 
on duty to inspect the baggage? It means that fast trans¬ 
continental express trains, slower local trains, trains carrying 
baggage, trains carrying United States mail, trains carrying 
passengers seeking to get home in order to celebrate Christ¬ 
mas with their families are detained at some out-of-the-way 
port of entry for a period of approximately sixty hours. 
Such a thing certainly was not in the contemplation of Con- 
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gress at the time this act was passed. We maintain that this 
statute is complied with if when the traveler arrives at a port 
of entry, and failing to find a customs inspector either pro¬ 
vided for or on duty, he proceeds on to his destination and 
makes his declaration at the first customs-house wherein he 
finds an inspector ready and willing to examine his baggage. 

Section 3101, R. S. U. S., which follows the section under 
discussion, also shows that there is no responsibility upon the 
traveler, as above outlined, for the reason that this section 
provides certain penalties in reference to a violation of parts 
of the preceding section and eliminates any penalties for pro¬ 
ceeding as before mentioned. 

Referring more particularly to section 3101, it states: 

“If any owner, agent, or other person shall refuse 
or neglect to comply with his ( inspector's ) demands 
allowed by the preceding section, the officer shall 
retain such trunk, trayeling bag or sack, valise or 
whatsoever it may be, and open the same, etc.” 

However, this section presupposes that there will be an in¬ 
spector present to make such demands. 

It might be said that under section 3102 the traveler might 
proceed without inspection after the performance of the 
requirements of that section. It says in part: 

“To avoid the inspection at the first port of arrival 
the owner, agent, master or conductor of any such 
vessel, car, or other vehicle or owner, agent or other 
person having charge of any such merchandise, 
baggage, effects or other articles, may apply to any 
officer of the United States duly authorized to act in 
the premises to seal or dose the same, under and ac¬ 
cording to the regulations hereinafter authorized, 
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previous to their importation into the United States; 
which officer may seal or close the same accordingly, 
whereupon the same may proceed to their port of 
destination without further inspection.” 

But here again the question naturally arises: Suppose 
there is no “officer of the United States duly authorized to 
act in the premises” at the port of entry or on duty at the 
port of entry, must the carrier wait until such an officer is 
appointed for duty on that port or must the traveler, as in 
the hypothetical case above set forth, wait for approximately 
sixty hours, delaying travel, delaying transportation of the 
mail, until such an officer comes on duty? 

It is reiterated that the examination of the passenger’s 
baggage at the first place where there is a customs officer 
ready and willing to make this examination is a substantial 
and sufficient compliance with the act. 

Sections 3161 and 3162, R. S. U. S., give authority to 
customs officers of search and seizure and provide for for¬ 
feiture of the carrier and merchandise and their appurte¬ 
nances, in the event the same has been introduced into the 
United States in violation of law. 

Sections 2799-2805, R. S. U. S., referred to by the Govern¬ 
ment brief on page 17, have to do solely with importation 
of articles of merchandise and baggage from foreign 
countries not contiguous with the United States. Section 
3097, R. S. U. S., referring to commerce with contiguous 
countries, includes within its own terms the requirements as 
set forth in sections 2799-2805, R. S'. U. S., only as concerns 
merchandise subject to duties and does not include neces¬ 
sary performances relative to baggage or non-dutiable mer- 
• • 
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The conclusion is, therefore, reached, first that there is 
nothing to prohibit the entry into the United States after 
dark, on Sundays, or on holidays of a passenger train con¬ 
taining passengers and passengers’ baggage; second, it is a 
substantial and sufficient compliance with the law if the in¬ 
spection of baggage takes place at the first customs-house 
where there is an officer able and willing to make the exami¬ 
nation. That, therefore, even though the complainant 
refuses to pay for extra service in connection with the exami¬ 
nation of baggage on passenger trains, the Secretary of the 
Treasury cannot, in a spirit of retaliation, legally prevent 
the entry into the United States of a train containing 
baggage, and its proceeding on its journey, by withholding 
from the complainant the examination of baggage. 

VI. To Compel Complainant to Pay for Extra Service 
Is a Violation of the Fifth Amendment to the 
Constitution. 

It will be noted that if complainant is compelled to accede 
to the demands of the Secretary of the Treasury it will be 
compelled to pay approximately $10,000.00 per year. This, 
compared with the amount other railroads would pay, is 
comparatively small. The combined amount railroads 
would pay a year would run into large sums. What would 
the railroads get in return for the money so taken from them 
by the Secretary of the Treasury? It will be claimed that 
they will get special service which is beneficial to them. But, 
as heretofore set forth, they are not required by law to seek 
this special service; they have not sought it; they have been 
given no permission to obtain it. All for the reason that 
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they do not need it. It has been set out hereinbefore that 
the special compensation can only be charged in the event 
that application has been made for the special service and the 
bond filed. The requirement for the filing of the bond and 
the application for permit to lade and unlade exists only in 
the case of a carrier of cargo. The Secretary of the Treasury 
cannot force upon the complainant and other railroads 
similarly situated service which under the law they do not 
require, nor can he, if he voluntarily renders that service, 
charge them for it unless he is permitted by law so to do, and 
the complainant receives some benefit by virtue of such 
service. 

It is to be concluded, therefore, that, in view of the fore¬ 
going, the acts of the Secretary of the Treasury and his sub¬ 
ordinates in a manner of coercion or compulsion by attempt¬ 
ing to force the complainant to pay for this service is a con¬ 
fiscation of complainant’s property without adequate return 
therefor and without due process of law. 

VII. The New York Cases Distinguished. 

Counsel for the Government has referred in his brief to 
two cases decided by the Circuit Court of Appeals, second 
Circuit. They are the International Railroad Co. v. David¬ 
son, etc., 271 Fed. 313, and Niagara Falls International 
Bridge Co. v. Davidson, etc., 271 Fed., 216, both affirmed 
in 273 Fed., 153, 156. 

The case of the International Railroad Company v. David¬ 
son is now in the Supreme Court of the United States and 
is soon to be heard. There is also a case in the Supreme 
Court of the United States to be argued along with the Rail- 
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road Company case, the case of Thomas Snyder v. Davidson, 
etc. The Railroad Company case and the bridge case here¬ 
tofore cited present different facts and are easily distinguished 
from the case at bar. Both were brought by the owners of 
bridges. The International Company's bridge has on it a 
trolley line, owned and operated by the bridge company. 
The Secretary of the Treasury sought to compel the pay¬ 
ment by the bridge owner for compensation for services at 
night, Sundays, and holidays, in reference to examination of 
the baggage of pedestrians and vehicular traffic, including 
that on the trolley cars. The Niagara Company case was 
directed to the pedestrians and vehicular traffic, but did not *. 
apply the same to the railroad company. 

The Snyder case shows that the complainant is a doctor 
of medicine with his office and residence at Niagara City and 
whose practice, which includes many emergency calls 
throughout the day, night, Sundays, and holidays, compels 
him to make frequent trips across these toll bridges- into 
Canada and back, day after day. It was sought to compel 
him also to pay extra compensation for the examination of 
his automobile containing the implements of his profession. 
Although it is firmly believed that the law does not apply 
to the complainant parties in these cases, even considering 
that it did, it is not believed that it would apply in the case 
at bar. The requirements of the customs officer as concerns 
the plaintiffs, International Railroad Co., Niagara Bridge 
Co., and Dr. Snyder, are purely personal and can have no 
effect other than a possible personal inconvenience, a personal 
delay, a personal expense. In the instant case, however, as 
heretofore set forth, these passenger trains of the plaintiff 
represent a vast industry; they are, as has been said before, 
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carriers of passengers, of baggage, and of the Government 
mail. If the Secretary of the Treasury refuses to permit 
these trains to enter and proceed into the United States, as 
undoubtedly he will do unless restrained, or unless the com¬ 
plainant pays his exorbitant demands of one-half day’s pay 
for each two hours for services, unsupported by law, he will, 
in effect, interfere materially with the proper transportation 
of the United States mails. It is not believed that the 
courts will permit the head of a Department to interfere with 
the proper administration of another Department or the per¬ 
formance of the duties of that other Department by an 
extreme and strained, unwarranted, and illegal construction 
of law. So, regardless of the effect produced upon the com¬ 
plainant companies before referred to, the Secretary’s un¬ 
warranted interference in this case presents a matter of 
national concern and possibly national and governmental 
loss and inconvenience. 

It is believed further that Judge Hazel’s opinion, con¬ 
firmed by the Circuit Court of Appeals of the Second Dis¬ 
trict, was based upon an erroneous theory of the law. The 
court did not consider the law with respect to a railroad com¬ 
pany bringing across the border passengers destined to in¬ 
terior points. In one case the trolley car unloaded pas¬ 
sengers and their baggage. The trolley cars were not pro¬ 
hibited from entering. 

Eliminating the trolley cars, the question was raised by 
the owners of toll bridges across which travelers might enter 
the United States at any hour. It is absurd to argue that a 
bridge is a vessel or other conveyance. It is a mere roadway, 
conduit for travel. Judge Hazel recognized that the statute 
did not cover the bridge, and that the collector of customs 
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might refuse to extend the service. The court held in sub¬ 
stance that the collector was not required to perform the 
service, but that if he did, the bridge companies could be 
compelled to pay for it. In other words, it was a case not 
covered by the statutes. The Circuit Court of Appeals for 
the Second Circuit recognized in its opinion that the acts 
of 1911 and 1920 did not justify the imposition of the extra 
compensation. The court sustains the decision below under 
section 161 of the Revised Statutes. It has been set forth 
somewhat completely hereinbefore that this theory was er¬ 
roneous and that section 161 did not and could not apply to 
the facts of the case. 

These cases agree with our contention that the Act of 1911 
as amended in 1920 does not support the action of the Treas¬ 
ury Department. They are based solely on section 161, Re¬ 
vised Statutes, and we have already shown that theory is 
erroneous. 

Conelnsion. 

The Act of 1911 as amended, 1920, only applies to water 
craft. 

The Secretary of the Treasury cannot prohibit the entry 
of passenger trains at night or on Sundays or on holidays. 

It is a substantial compliance with the law if the baggage of 
passengers on passenger trains is inspected at the first port 
where there is a customs officer able and willing to make such 
an examination. 

It is a violation of the Fifth Amendment to the Consti¬ 
tution to compel the complainant to pay the extra compen¬ 
sation demanded. 
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The New York cases do not apply and do not control. 
Therefore the decree appealed from should be affirmed. 

Respectfully submitted, 

V 

GEORGE F. SNYDER, 
JULIUS L PEYSER, 

JESSE C. ADKINS, 

Attorneys for Appellee. 
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APPENDIX A. 

“Sec* 50. And be it further enacted , That no goods, wares 
or merchandise, brought in any ship or vessel from any 
foreign port or place, shall be unladen or delivered from 
any such ship or vessel, within the United States, but in open 
day, that is to say, between the rising and setting of the sun, 
except by special license from the collector of the port, and 
naval officer of the same, where there is one, for that pur¬ 
pose, nor at any time without a permit from the collector, 
and naval officer, if any, for such unlading or delivery; and 
if any goods, wares or merchandise shall be unladen or de¬ 
livered from any such ship or vessel, contrary to the direction 
aforesaid, or any of them, the master or person having the 
charge or command of such ship or vessel, and every other 
person who shall knowingly be concerned, or adding there, 
or in removing, storing, or otherwise securing the said goods, 
wares or merchandise, shall forfeit and pay, each and sev¬ 
erally, the sum of four hundred dollars for each offense, and 
shall be disabled from holding any office of trust or profit 
under the United States, for a term not exceeding seven 
years; and it shall be the duty of the collector of the district, 
to advertise the names of all such persons in a newspaper, 
printed in the State in which he resides, within twenty days 
after each respective conviction; and all goods, wares, or 
merchandise, so unladen or delivered, shall become forfeited, 
and may be seized by any of the officers of the customs, and 
where the value thereof, according to the highest market 
price of the same, at the port or district where landed, shall 
amount to four hundred dollars, the vessel, tackle, apparel 
and furniture shall be subject to like forfeiture and seizure.” 
1 Stat., 665. 


■4 
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APPENDIX B. 

“Chap. OCXL. —An Act to Authorize the Unlading of 

Steamships at Night. 

“Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, That 
it shall be the duty of the collector of customs (with the con¬ 
currence of the naval officer, if there be one), of any port 
at which a steamship from a foreign port or place may arrive, 
upon or after the issuing of a general order, to grant upon 
proper application therefor, a special license to unlade the 
cargo of said vessel at night, that is to say, between sunset 
and sunrise; but before any such special license is granted, 
the master, agents, or consignees of the vessel shall execute 
and deliver to the said collector a good and sufficient bond, 
to be approved by him, conditioned to indemnify and save 
the said collector harmless from any and all losses and lia¬ 
bilities which may occur and be occasioned by reason of the 
granting of such special license; and provided, That any 
liability of the master or owner of any such steamship to the 
owner or consignee of any merchandise landed from said 
vessel shall not be affected by the granting of such special 
license or of any general order, but such liability shall con¬ 
tinue until said merchandise is properly removed from the 
dock whereon the same may be landed, and the collector, 
under such general regulations as the Secretary of the 
Treasury may prescribe, shall fix a uniform and reasonable 
rate of compensation for like sendee, to be paid by the master, 
owner, or consignee whenever such special license is granted, 
and shall collect and distribute the same among the in- 


47 


spectors assigned to superintend the unlading of the cargo. 1 ’ 
Approved March 3, 1873. 

17 Stat., 579. 


APPENDIX C. 

“Chap. 3909.— An Act to Amend Section Twenty-eight 

Hundred and Seventy-one of the Revised Statutes. 

il Be it enacted by the Senate and House of Representa¬ 
tives of the United States of America in Congress assembled, 
That section twenty-eight hundred and seventy-one of the 
Revised Statutes of the United States is hereby amended so 
as to read as follows: 

“ ‘Sec. 2871. Upon arrival at any port in the United 
States of a steamship or other conveyance from a foreign 
port or place, or upon the arrival of a steamship or other 
conveyance from another port in the United States belong¬ 
ing to a line designated by the Secretary of the Treasury 
as a common carrier of bonded merchandise, the collector 
of customs, with the concurrence of the naval officer, where 
there is one, upon or after the issuing of a general order, 
shall grant, upon proper application therefor, a special 
license to lade or unlade the cargo of said vessel or other con¬ 
veyance at night—that is to say, between sunset and sun¬ 
rise; but before any such special license is granted the mas¬ 
ter, agents, or consignees of the vessel or other conveyance 
shall execute and deliver to the collector a good and suf¬ 
ficient bond, to be approved by him, conditioned to indem¬ 
nify and save the collector harmless from any and all losses 
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and liabilities which may occur or be occasioned by reason 
of the granting of such special license. And any liability 
of the master or owner of any such steamship or other con- < 

veyance to the owner or consignee of any merchandise landed 
from her or other conveyance shall not be affected by the 
granting of such special license or of any general order, but 
such liability shall continue until the merchandise is prop¬ 
erly removed from the dock whereon the same may be 5 

landed. The. collector, under such general regulations as 
the Secretary of the Treasury may prescribe, shall fix a uni¬ 
form and reasonable rate of compensation for like service, to 
be paid by the master, owner, or consignee whenever such 
special license is granted, and shall collect and distribute 
the same among the inspectors assigned to superintend 
the lading or unlading of the cargo/ ” 

Approved June 30, 1906. 

34 Stat., 633. 


APPENDIX D. 

“Sec. 2872. (Time of Delivery.)—Except as authorized by 
the preceding section, no merchandise brought in any ves¬ 
sel from any foreign port shall be unladen or delivered from 
such vessel within the United States but in open day—that 
is to say, between the rising and setting of the sun—except 
by special license from the collector of the port, and naval 
officer of the same, where there is one, for that purpose, nor 
at any time without a permit from the collector, and naval 
officer, if any, for such unlading or delivery. When the 
license to unload between the setting and rising of the sun 
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is granted to a sailing-vessel under this section, a fixed, uni¬ 
form, and reasonable compensation may be allowed to the 
inspector or inspectors, for service between the setting and 
rising of the sun under such regulations as the Secretary of 
the Treasury may prescribe, to be received by the collector 
from the master, owner, or consignee of the vessel, and to 
be paid by him to the inspector or inspectors.” (2 Fed. Stat. 
Ann., 2d ed., p. 1030.) 


APPENDIX E. 

“Sec. 25. That section twenty-eight hundred and seventy- 
two of the Revised Statutes be amended by adding thereto 
the following: 

“ ‘When the license to unload between the setting and ris¬ 
ing of the sun is granted to a sailing-vessel under this sec¬ 
tion, a fixed, uniform, and reasonable compensation may be 
allowed to the inspector or inspectors for service between 
the setting and rising of the sun, under such regulations as 
the Secretary of the Treasury may prescribe, to be received 
by the collector from the master, owner, or consignee of the 
vessel, and to be paid by him to the inspector or inspectors/ ” 
23 Stat., 59. 




APPENDIX F. 


An Act to Provide for the Lading or Unlading of Ves¬ 
sels at Night, the Preliminary Entry of Vessels, 
and for Other Purposes (Act of Feb. 13, 1911, ch. 46, 
36 Stat. L., 899). 

Be it enacted, by the Senate and House of Representatives 
of the United States of America in Congress assembled, 

Section 1. That upon arrival at any port in the United 
States of any vessel or other conveyance from a foreign port 
or place, either directly or by way of another port in the 
United States, or upon such arrival from another port in the 
United States of any vessel or other conveyance belonging 
to a line designated by the Secretary of the Treasury as a 
common carrier of bonded merchandise, and, after due re¬ 
port and entry of such vessel in accordance with existing 
law or due report, under such regulations as the Secretary 
of the Treasury may prescribe, of the arrival of such other 
conveyances, the collector of customs, with the concurrence 
of the naval officer at ports where there is a naval officer, 
shall grant, upon proper application therefor, a special license 
to lade or unlade the cargo of any such vessel or other con¬ 
veyance at night; that is to say, between sunset and sunrise. 

Sec. 2. That the master of any vessel from a foreign port 
or place, upon arrival within a customs collection district of 
the United States, bound to a port of entry in such district, 
may make preliminary entry of the vessel by making oath 
or affirmation to the truth of the statements contained in his 
original manifest and delivering his said original manifest 



51 


to the customs officer who shall board such vessel within 
such district, with a copy of said original manifest for the 
use of the naval officer at ports where there is a naval officer; 
whereupon, upon arrival at the wharf or place of discharge, 
the lading or unlading of the cargo of such vessel may pro¬ 
ceed, by both day and night, under such regulations as the 
Secretary of the Treasury may prescribe. 

Sec. 3. That before any such special license to lade or un¬ 
lade at night shall be granted and before any permit shall 
be issued for the immediate lading or unlading of any such 
vessel after preliminary entry, as hereinbefore provided, 
either by day or by night, the master, owner, agent, or con¬ 
signee of such vessel or other conveyance shall make proper 
application therefor and shall at the same time execute and 
deliver to the United States, through the collector of customs, 
a good and sufficient bond, in a penal sum to be approved 
by the said collector, conditioned to indemnify and save 
the United States harmless from any and all losses and lia¬ 
bilities which may occur or be occasioned by reason of the 
granting of such special license or the issuing or granting 
of such permit for immediate lading or unlading; or the 
master, owner, agent, consignee, or probable consignee, as 
aforesaid, may execute and deliver to the United States, in 
like manner and form, a good and sufficient bond, in the 
penal sum of fifty thousand dollars, conditioned to indemnify 
and save the United States harmless from any and all losses 
and liabilities which may occur or be occasioned by reason 
of the granting of such special licenses and the issuing or 
granting of such permits for immediate lading or unlading 
by day and night during a period of six months. 
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Sec. 4. Such application having been duly made and the 
required bond having been duly executed and delivered, 
special license or licenses to lade or unlade at night after 
regular entry of vessels, and due report of other conveyances, 
may be granted, and a permit or permits may be issued for 
the immediate lading and unlading, by day and night of 
vessels admitted to preliminary entry, or of other convey¬ 
ances of which due report of arrival has been made: Pro¬ 
vided, That the provisions of this act shall extend and be ap¬ 
plicable to any vessels or other conveyances bound to a port 
of entry in the United States to be unladen at a port of de¬ 
livery or to be unladen at a place of discharge designated by 
the Secretary of the Treasury under the provisions of section 
twenty-seven hundred and seventy-six of the Revised Stat¬ 
utes as amended: Provided further, That when preliminary 
entry of a vessel shall be made by the master as herein pro¬ 
vided he shall not be relieved from making due report and 
entry of his vessel at the customhouse in accordance with 
existing law, and any liability of the master or owner of any 
such vessel to the owner or consignee of any merchandise 
landed from her shall not be affected by the granting of such 
special license, but such liability shall continue until the 
merchandise is properly removed from the dock whereon 
the same may be landed. 

Sec. 5. That the Secretary of the Treasury shall fix a 
reasonable rate of extra compensation for night services of 
inspectors, storekeepers, weighers, and other customs officers 
and employees in connection with the lading or unlading of 
cargo at night, or the lading at night of cargo or merchandise 
for transportation in bond or for exportation in bond, or for 
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the exportation with benefit of drawback, but such rate of 
compensation shall not exceed an amount equal to double 
the rate of compensation allowed to each such officer or em¬ 
ployee for like services rendered by day, the said extra com¬ 
pensation to be paid by the master, owner, agent, or con¬ 
signee of such vessel or other conveyance, whenever such 
special license or permit for immediate lading or unlading 
or for lading or unlading at night or on Sundays or holidays 
shall be granted, to the collector of customs, who shall pay 
the same to the several customs officers and employees en¬ 
titled thereto according to the rates fixed therefor by the 
Secretary of the Treasury. Customs officers acting as board¬ 
ing officers, and any customs officer who may be designated 
for that purpose by the collector of customs, are hereby au* 
thorized to administer the oath or affirmation herein pro¬ 
vided for, and such boarding officers shall be allowed extra 
compensation for services in boarding vessels at night or on 
Sundays or holidays—at the rate prescribed by the Secretary 
of the Treasury as herein provided, the said extra compen¬ 
sation to be paid by the master, owner, agent, or consignee 
of such vessels. 

Sec. 6 . That section twenty-eight hundred and seventy- 
one of the Revised Statutes, the act approved June thirtieth, 
nineteen hundred and six, entitled “An act to amend section 
twenty-eight hundred and seventy-one of the Revised Stat¬ 
utes, M and section one of the act approved June fifth, eighteen 
hundred and ninety-four, entitled “An act to facilitate the 
entry of steamships,” and all acts or parts of acts incon¬ 
sistent herewith are hereby repealed. 
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APPENDIX G. 

Section 5 of the Act of February 13, 1911, providing for 
the lading or unlading of vessels at night under preliminary 
entry, and for other purposes, as amended by the act ap¬ 
proved February 7, 1920, reads as follows: 

Sec. 5. That the Secretary of the Treasury shall fix a 
reasonable rate of extra compensation for overtime services 
of inspectors, storekeepers, weighers, and other customs ofii- 
cers and employees who may be required to remain on duty 
between the hours of five o’clock postmeridian and eight 
o’clock antemeridian, or on Sundays or holidays, to perform 
services in connection with the lading or unlading of cargo^ 
or the lading of cargo or merchandise for transportation in 
bond or for exportation in bond or for exportation with 
benefit of drawback, or in connection with the receiving or 
delivery of cargo on or from the wharf , oy in con nection with 
^ the unlading, receiving , or examination of passengersMbag- ~ 
_gage, su ch rates to be fixed onTHe'hasis~or one-half day’s ad¬ 
ditional pay for each two hours or fraction thereof of at 
least one hour that the overtime extends beyond five o’clock 
postmeridian (but not to exceed two and one-half days’ pay 
for the full period from five o’clock postmeridian to eight 
o’clock antemeridian), and two additional days’ pay for 
Sunday or holiday duty. The said extra compensation shall 
be paid by the master, owner, agent, or consignee of such 
vessel or other conveyance whenever such special license or 
permit for immediate lading or unlading or for lading or 
unlading at night or on Sundays or holidays shall be granted 
to the collector of customs, who shall pay the same to the 
several customs officers and employees entitled thereto accord* 
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ing to the rates fixed therefor by the Secretary of the 
Treasury: Provided, That such extra compensation shall be 
paid if such officers or employees have been ordered to report 
for duty and have so reported, whether the actual lading, 
unlading, receiving, delivery, or examination takes place or 
not. Customs officers acting as boarding officers and any 
customs officer who may be designated for that purpose by 
the collector of customs are hereby authorized to administer 
the oath or affirmation herein provided for, and such board¬ 
ing officers shall be allowed extra compensation for services 
in boarding vessels at night or on Sundays or holidays at 
the rates prescribed by the Secretary of the Treasury as 
herein provided, the said extra compensation to be paid by 
the master, owner ; agent, or consignee of such vessel: Pro¬ 
vided further, That in those ports where customary working 
hours are other than those hereinabove mentioned, the col¬ 
lector of customs is vested with authority to regulate the 
hours of customs employees so as to agree with prevailing 
working hours in said ports, but nothing contained in this 
proviso shall be construed in any manner to affect or alter 
the length of a working day for customs employees or the 
overtime pay herein fixed. 
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APPENDIX H. 

(T. D. 33275.) 

Baggage. 

Passengers’ baggage not cargo within the meaning of sec¬ 
tion 6 of the Act of February 13, 1911.—Opinion of At¬ 
torney General. 

Treasury Department, March 18, 1913. 
To collectors and other officers of the customs: 

The appended opinion of the Attorney General, constru¬ 
ing the provisions of section 5 of the Act of February 13, 
1911 (36 Stat., 901), entitled “An act to provide for the 
lading and unlading of vessels at night, the preliminary 
entry of vessels, and for other purposes/’ is published for 
the information and guidance of all concerned. 

W. G. McADOO, 

Secretary. 

Department of Justice, March 3, 1913. 
The Secretary of the Treasury. 

Sir: I have the honor to reply to your letter of October 
4, 1912, requesting my opinion whether passengers’ baggage 
is “cargo” within the meaning of the act of February 13, 
1911, section 5 (36 Stat., p. 901), entitled "An act to pro¬ 
vide for the lading and unlading of vessels at night, the 
preliminary entry of vessels, and for other purposes.” 

After carefully considering the various opinions hereto- 


i 
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fore rendered by the Solicitor of the Treasury and the Comp¬ 
troller of the Treasury and the briefs and oral arguments 
submitted by parties in interest on both sides, I am of the 
opinion that the word “cargo” used in the said section does 
not include “passengers 1 baggage.” 

The section read as follows: 

“Sec. 5. That the Secretary of the Treasury shall 
fix a reasonable rate of extra compensation for night 
services of inspectors, storekeepers, weighers, and 
other customs officers and employees in connection 
with the lading or unlading of cargo at night or the 
lading at night of cargo or merchandise for trans¬ 
portation in bond or for exportation in bond, or for 
the exportation with benefit of drawback, but such 
rate of compensation shall not exceed an amount 
equal to double the rate of compensation allowed to 
each such officer or employee for like services ren¬ 
dered by day, the said extra compensation to be paid 
by the master, owner, agent, or consignee of such 
vessel or other conveyance, whenever such special 
license or permit for immediate lading or unlading 
or for lading or unlading at night or on Sundays or 
holidays shall be granted, to the collector of customs, 
who shall pay the same to the several customs officers 
. and employees entitled thereto according to the rates 
fixed therefor by the Secretary of the Treasury, cus¬ 
toms officers acting as boarding officers, and any 
customs officer who may be designated for that pur¬ 
pose by the collector of customs, are hereby author¬ 
ized to administer the oath or affirmation herein pro¬ 
vided for, and such boarding officers shall be allowed 
extra compensation for services in boarding vessels 
at night or on Sundays or holidays at the rate pre¬ 
scribed by the Secretary of the Treasury as herein 
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provided, the said extra compensation to be paid by 
* the master, owner, agent, or consignee of such ves¬ 
sels.” 

The precise question is whether these provisions authorize 
you to fix extra compensation for customs examiners for 
night examination of passengers and the personal baggage 
which accompanies them, the payments to be made by the 
“master, owner, agent, or consignee.” 

Neither passengers nor their personal baggage being ex¬ 
pressly mentioned in this section or in any other section of 
the act, the question, as your letter states, is whether they 
are to be deemed included by force of the word “cargo.” 

Certainly nothing on the face of the section affirmatively 
compels such a construction, and the language in its ordi¬ 
nary and normal implications hardly permits of it. No 
terms are used especially appropriate to passengers’ baggage, 
nor are there any provisions for method or payment which 
would be appropriate to that subject. Indeed, the vital 
words and phrases which define the purport of the section 
are inappropriate to such a construction, as, for instance, 
“storekeepers,” “weighers,” “merchandise for transportation 
in bond,” “or for exportation in bond,” “or for exportation 
with benefit of drawback,” and “the said extra compensation 
to be paid by the master, owner, agent, or consignee (not 
passengers) of such vessel.” 

The context corroborates this view of the text. Section 
1, for instance, provides for a special license for unlading 
not all vessels, but only those vessels which belong “to a 
line designated by the Secretary of the Treasury as a com¬ 
mon carrier of bonded merchandise.” 

Section 3 requires the filing of a bond to indemnify the 
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United States for any liabilities resulting from the issue 
of a special license, though such liabilities would not occur 
in the case of personal baggage. Section 4 provides 
especially for the issue of licenses and permits to vessels with 
goods in transit. None of these provisions is appropriate 
to either passengers or their personal baggage. 

But if the meaning of the section, considered both in it¬ 
self and in relation to its context, were seriously doubtful, 
the history of the legislation clearly shows that the construc¬ 
tion contended for is not the correct one. 

From almost the beginning of its customs legislation 
Congress has distinguished carefully between baggage and 
freight, and for customs purposes it has assimilated the 
baggage to the passenger and treated it by a separate and dis¬ 
tinct system. 

Section 46 of the Act of March 2, 1799 (1 Stat., 526, p. 
661), containing a specific, detailed, and complete plan for 
the treatment of passengers’ baggage, entirely separate from 
the other sections, which outlined the methods of handling 
consigned merchandise. Particularly the subject of unlad¬ 
ing permits, etc., was specifically covered as to baggage by 
this special section, different provisions being made in other 
sections (27 and 28) for the unloading of the ordinary 
freight. This distinction has continued right on down from 
1799. 

In the Revised Statutes the baggage provisions of section 
46 became Revised Statutes, sections 2799 to 2803, and the 
freight provisions of sections 27 and 28 became Revised 
Statutes, sections 2869 to 2874. This was clearly explained 
by the Circuit Court of Appeals for the Second Circuit in 
United States v. One Pearl Necklace (111 Fed., 164, p. 
169). 
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Now, it is indisputable that the Act of 1911 descends not 
from section 46 of the Act of 1799 and Revised Statutes, 
sections 2799-2803, but from the other line (secs. 27 and 28 
of the Act of 1799; Revised Statutes, secs. 2869-2874, and 
the Act of June 30, 1906, 34 Stat., 633). This is plain on 
the face of the acts, and indeed it is conceded. 

The repealer, for instance (sec. 6, Act of 1911), does not 
refer to the baggage sections, but does refer to the mer¬ 
chandise sections. 

In my opinion, it is clear from this legislative history 
that the word “cargo” was intended to relate to the subject- 
matter of the series of statutes dealing with freight and was 
not intended to relate to the subject-matter of the separate 
provisions which deal with baggage. 

Conclusive confirmation of this view is afforded by the 
fact that Congress itself recognized the inapplicability to 
passengers’ baggage of Revised Statutes, section 2871 (the 
section from which particularly section 5 of the Act of 1911 
descends) by passing the Act of December 16, 1902 (32 
Stat., 753). This act authorized extra pay for night work 
to examiners of baggage, and it would have been totally un¬ 
necessary if Revised Statutes, section 2871, had already 
covered that subject. 

Prior to 1894 there was no occasion for making any such 
provisions with respect to baggage, because there was no 
substantial practice of discharging passengers at night. In 
that year the subject arose before the Treasury Department, 
the claim being made for the first time that Revised Statutes, 
section 2871, covered the baggage; but notwithstanding con¬ 
flicting opinions of the Solicitor of the Treasury on the sub¬ 
ject (those of April 3, 1894, and April 14, 1898, sustaining 
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the claim, and that of April 12, 1895, denying it), the ad¬ 
ministrative practice has been uniformly against it; and as 
I have said, it has the recognition of Congress itself con¬ 
tained in the Act of 1903. Also it is supported by the 
advisory opinion, dated September 5, 1911, of the Comp¬ 
troller of the Treasury, construing the present act. 

It has been argued that even if the word “cargo” in 
Revised Statutes, section 2871 (as amended by the Act of 
1906, supra) , did not include passengers’ baggage, it was 
extended to do so by the insertion of the italicized words in 
the following clause of section 5 of the Act of 1911: 

“That the Secretary of the Treasury shall fix a 
reasonable rate of extra compensation for night serv¬ 
ices of inspectors, storekeepers, weighers, and other 
customs officers and employees in connection with the 
lading or unlading of cargo at night.” * * * 

This addition, however, was intended merely to extend the 
description of officials engaged in unlading the cargo and 
not to extend the meaning of the word “cargo” itself. Surely 
the addition of “storekeepers” or “weighers” cannot imply 
an intention to add “baggage” to the word “cargo,” and 
obviously no such implication can be drawn from the addi¬ 
tion of the words “other customs officers and employees” 
when those words themselves are specifically limited to work¬ 
ers on “cargo.” 

Why Congress should refuse extra pay to customs em¬ 
ployees engaged in night work on passengers’ baggage, while 
granting it to those engaged on cargo, is a question beyond 
my province to determine, so long as the intent of the 
statutes to do so is dear. It may be observed, however, that 


the principal customs work on the baggage is the examina¬ 
tion, which occurs after the unloading is complete and is 
not necessary to the unloading itself. From the point of view 
of the ship, it might be considered not a part of the dis¬ 
charge, and Congress might therefore have thought there 
was less reason to make the cost of it a charge against the 
ship. 

In the argument many considerations were advanced 
based on a practical injustice to the men who have to do 
extra night work in the unlading of baggage, but such ques¬ 
tions, again, are solely for the consideration of Congress, 
and neither the administrative nor the legal officials of the 
Government have any power to deal with them or in effect 
to reinstate the Act of December 16, 1902 (32 Stat., 753, 
supra), which Congress appears, perhaps inadvertently, to 
have superseded by the Act of March 4, 1909 (35 Stat., 
1065), without providing any leeway for extra pay in this 
kind of work. 

For these reasons I am of opinion, as above stated, that 
the word “cargo” in the act referred to does not include 
“baggage.” 

Very respectfully, 

(Signed) WINFRED T. DENISON, 

Acting Attorney General. 
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In the Court of Appeals of the District of 

Columbia. 
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October Term, 1921. 


Andrew W. Mellon, Secretary of 
the Treasury of the United States, 
appellant, 


v . 


rNo. 3720. 


Minneapolis, St. Paul & Sault 
Sainte Marie Railway Company, a 
body corporate. 


REPLY BRIEF OF APPELLANT. 

As stated in the original brief of the appellant 
(p. 13), the question before the court for decision is: 
“Does the act of Congress approved February 13, 
1911, chap. 46, 36 Stats. 899, as amended by the 
act of Congress approved February 7, 1920, 41 Stats. 
402, apply to the examination of the baggage of 
passengers transported from Canada on trains run¬ 
ning over the lines of railroad of appellee and entering 
the United States at the points of Noyes, Portal, and 
Sault Sainte Marie?” 

It is contended by the appellee that the aforesaid 
act, as amended, applies only to vessels arriving 
from foreign ports, and that the appellee, being the 
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owner and operator of railroad trains entering the 
United States from Canada, does not come within 
the scope of the act. 4 

Prior to the act of June 30, 1906 (34 Stats., 633), 
no provision had been made by Congress for the ex¬ 
amination or supervision of night lading or unlading 
of merchandise arriving in the United States by rail¬ 
road trains. All prior legislation had been concerned 
with merchandise arriving by vessel (act of March 2, 
1799, 1 Stats., 665, sec. 50; act of March 3, 1878, 17 
Stats., 579, sec. 2871, R. S.). The act of June 30, 
1906, added the words u other conveyances” to the 
previous statute and provided, in substance, that a 
special license might be granted to a steamship or 
other conveyance belonging to a line designated by 
the Secretary of the Treasury as a common carrier 
of bonded merchandise, from a foreign port or 
place y to lade or unlade cargo at night. The usual 
provision requiring a good and sufficient bond from 
the carrier was also included. Under this statute, the 
railroads of the United States were enabled to bring 
merchandise from contiguous territory into the 
United States at night by obtaining such special 
license, by delivery of a good and sufficient bond and 
by paying the compensation of the customs officers 
whose services were required in such connection. 
After the passage of this act, all of the railroads 
affected thereby brought merchandise into the United 
States at night and paid the compensation of the cus¬ 
toms officers for supervision of the unlading thereof 
in all. of, the border ports where twenty-four hour 
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custom service was not feasible or practicable. Fur¬ 
thermore, the said railroad companies paid compen¬ 
sation to the customs officers for bonded merchan¬ 
dise brought into the United States through Canada 
or from Canada and delivered to interior ports in 
the United States and unladen under the supervision 
of customs officers at night. No question was raised 
for a period of fourteen or more years about the right 
of the Secretary of the Treasury to exact compensa¬ 
tion for such services. 

The act of February 13, 19U, repealed the act of 
June 30, 1906, and section 2871 of the Revised 
Statutes, but reenacted in substantially the same 
language the text of these acts and continued to use 
the phrase “ other conveyances.” Congress did not 
make provision in the said act of February 13, 1911, 
for compensation for the customs officers engaged in 
the examination of passengers’ baggage arriving at 
night, either by way of vessel or railroad. This 
defect in the statute was remedied by the passage 
of the act of February 7, 1920, and, for the first 
time, Congress required the owners of vessels and 
other conveyances to pay for the overtime of customs 
officers who were required to supervise the unlading 
of cargo and conduct the examination of passengers’ 
baggage arriving either by vessel or by other con¬ 
veyances. 

It would therefore seem that Congress, by the act 
of February 7, 1920, decided to combine in one 
statute the provisions governing the examination 
of passengers’ baggage and the unlading of caxgo; 



at least so far as the compensation of customs offi¬ 
cers was concerned. 

The first question to determine is whether or not 
the appellee belongs to a line designated by the 
Secretary of the Treasury as a common carrier of 
bonded merchandise. This the appellee does not 
dispute, and it has never contested the right of the 
Secretary of the Treasury heretofore to exact com¬ 
pensation for the services of customs officials engaged 
in supervising the unlading of cargo at night, under 
the act of June 30, 1906. It contests, however, in 
this proceeding the right of the Secretary to exact 
compensation for the services of customs officials 
engaged in examining the baggage of passengers 
arriving in the United States on appellee’s trains. 
This contention is made despite the plain language 
of section 5 of the act of February 13, 1911, as 
amended by the act of February 7, 1920. 

At border ports, where the exigencies of the serv¬ 
ices require, the Secretary of the Treasury main¬ 
tains twenty-four hour service and works customs 
officials in three shifts of eight hours each, thus 
avoiding the necessity of exacting overtime at night 
from the carriers. At ports like those mentioned 
herein, the Secretary of the Treasury has not found 
it feasible to maintain twenty-four hour service and 
three shifts of employees because the volume of 
business does not warrant same. He has therefore 
exercised the undoubted discretion reposed in him by 
virtue of section 161 of the Revised Statutes of mak¬ 
ing his assignments for services, and with the exer- 



cise of such discretion the court Vill not interfere 
(Keirn v. United States , 177 U. S. 290). It is true 
that the Supreme Court of the United States, in the 
case of International Railway Company v. Davidson , 
Collector of Customs (decided January 30, 1922), held 
that no authority could be found under said section 
of the Revised Statutes to impose the cost of super¬ 
vision and examination of passengers’ baggage on 
the International Railway operating a toll bridge. 
However; that is a totally different question from the 
one just stated, which involves only the right of the 
Secretary to say which ports shall have twenty-four 
service and which shall not have such service. 

The International Railway case was decided upon 
the ground that the appellee there was not a common 
carrier belonging to a lirie designated as a carrier of 
bonded merchandise, and was therefore not within 
the scope of the act. It is true that dicta m$y be 
found in the opinion of the Supreme Court to the 
effect that the overtime services in connection with 
the examination of passengers’ baggage was limited 
to baggage arriving by vessel. . However, that ques¬ 
tion was not before the court and ,was not decided. 

Section 5812 of the U. S. Compiled Statutes of 
1918 requires an inspection of all baggage and pas¬ 
sengers’ effects from contiguous countries at the 
first port of entry into the United States and au¬ 
thorizes the inspector of customs to open same for 
examination if deemed necessary. 

It is submitted that there is no absolute right guar¬ 
anteed to any common carrier or to any person to 



enter the United States, at night or at any other 
time, except upon compliance with the acts of Con¬ 
gress and the regulations of the executive depart¬ 
ments promulgated pursuant thereto. Appellee has 
therefore no absolute right to bring passengers across 
the frontier. It must first comply with the regula¬ 
tions of the executive departments and acts of Con¬ 
gress. The passengers themselves are similarly gov¬ 
erned. They are subject to examination by the 
immigration officials as to their right to enter the 
United States, and their baggage is subject to exami¬ 
nation by the customs officials for the purpose of 
ascertaining whether or not the same contains 
dutiable merchandise. 

The fact that appellee did not apply for a special 
license for its passenger trains is of no importance. 
It is submitted that the Secretary of the Treasury 
has the undoubted right to require a special license 
of passenger trains crossing the frontier if he deems 
such practise desirable, provided such passenger 
trains belong to a line - designated as a common 
carrier of bonded merchandise. It may be said, 
by way of parenthesis, that these passenger trains 
frequently bring bonded merchandise into the United 
States in express cars . 

The appellee, in its brief, ignores the significant 
words “other conveyances” used in the act of 
February 13, 1911. If Congress did not have in 
mind importations by rail, wagon, automobile, or 
similar vehicles from contiguous territory, this phrase 
has no meaning whatsoever. It is ingenuously urged 
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by appellee that Congress may have had in mind 
submarines or “ other conveyances.” However, it 
would serve no good purpose to devote much time 
to what Congress might have had in mind, for it 
will be remembered that the word “vessel” is a 
comprehensive phrase and applies alike to submat l, 
rines as to surface vessels. 

is attacned 1 




Great importance is attached by appellee to the 
use of certain phrases in the act of 1911, such as 
“lading,” “unlading,” “cargo,” “port,” “owner,” 
“naval officer,” etc., it being contended that these 
phrases all point to marine matters and that there¬ 
fore Congress had vessels in mind only, and not 
railroad trains. In answer to this argument, it is 
urged that the phrases “lading,” “unlading” and 
“cargo” apply as well to freight trains carrying mer¬ 
chandise. The phrase “port” applies equally to 
interior as well as seaboard points. In fact, the 
word is defined in section 2767 R. S. as any place 
where merchandise can be imported. The phrase 
“owner” applies alike to railroads as to steamships. 
The phrase “naval officer” does not indicate a per¬ 
son connected with marine matters, as the appellee 
supposes—a naval officer, under the customs laws, 
is merely an accounting officer, one who acts as a 
check on the collector. (Sec. 2626 R. S.) 


A considerable portion of appellee’s brief is de¬ 
voted to the debates in Congress when the act of 
February 7, 1920, was being considered. Great 
stress is laid upon the statements of individual 
Members of Congress, and many quotations from 
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opinions of individual Members of Congress are given. 
It is not contended by the appellant that the history 
of the passage of an act through Congress may not 
be examined to resolve an ambiguity therein. The 
correct rule, of course, is that the views of individual 
Members of Congress can not be taken as interpret- 
ing legislative intent, especially when the language 
of the statute is unambiguous, but that reference 
may be had to the committee reports to resolve, as 
stated heretofore, an ambiguity. (Chicago & AUon 
R. R. Company v. United States , 49 Ct. Cls. 463; 
Standard Oil v. United States , 221 U. S. 1). Debates 
in Congress upon the act of 1920 referred to vessels, 
because the overtime required of train service is 
insignificant in comparison to vessel service. At 
most of the border ports where the volume of business 
is sufficient to warrant same, twenty-four hour service 
is maintained, and the amount of night service required 
at the other ports has always been insignificant. 
The language of the act of 1906 coupling “ other 
conveyances” for the first time with vessels, was 
expressly retained in the act of 1911. Congress was 
undoubtedly aware of that language when discussing 
the act of 1920 and was aware of the fact that the 
railroads had been paying overtime to inspectors on 
freight work since the passage of the act of 1906. 
Can it then be argued that Congress did not have in 
mind the application of the overtime provision to 
railroads? 

On pages *32-34 of its brief, appellee argues that 
passengers’ wearing apparel, rolling stock of the 
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railroad, etc., are not dutiable and not subject to 
examination by the customs officers. In this the 
appellee is wrong—all of such articles are dutiable 
under the customs laws if of foreign origin and if 
duty has not previously been paid thereupon. The 
customs officers can not determine whether any 
such articles are dutiable or not except by an ex¬ 
amination. The question as to whether any article 
is dutiable or not is to be determined by the cus¬ 
toms officer and not by the owner. The statutes 
require an examination of all merchandise, all bag¬ 
gage, and all conveyances from foreign territory, 
and passenger trains are not exempt. In fact, at 
the request of the railroad companies, inspectors of 
customs in the United States are sent into Canada 
and placed on trains crossing into the United States 
for the purpose of examining the baggage of the 
passengers, and to facilitate such examination so 
that no delay will be encountered at the frontier. 
Practically all other countries, hold trains on the 
frontier until such examination is completed. 

It is respectfully submitted that the judgment 
> appealed from is in error and should be reversed. 

Respectfully submitted. 

Peyton Gordon, 

United States Attorney in and for the 

District of Columbia . 

Vernon E. West, 
Assistant United States Attorney , 

Attorneys for appellant . 


O 


